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HISTORY OF THE PROCEEDING

By Complaint filed October 7, 2009, against PECO Energy Company (PECO or Respondent), Brenda Stewart (Complainant), averred that she has received a service termination notice and seeks a payment arrangement.   
PECO duly filed an Answer denying that Complainant is unable to pay her electric bill, and averring, inter alia, that Complainant has a history of account delinquency; multiple defaulted Commission and PECO issued payment agreements (BCS No. 1121155; BCS No. 1719077 in 2004; two PECO payment agreements in 2007; two PECO payment agreements in 2008 and one PECO agreement in 2009); and that in 2009 Complainant made only 3 payments (7/24/09 - $500; 8/4/09 - $60; and 10/16/09 - $278).  
PECO further alleged, inter alia, that as a result of the foregoing defaulted payment agreements from the Commission and from PECO, Complainant has not demonstrated a good faith effort to pay her utility bill, and therefore is not eligible for another payment agreement from the Commission; citing 66 Pa C.S. § 1405(d).  

PECO also averred that Complainant has filed several Chapter 13 bankruptcies, most recently in 2008 now pending in the United States Bankruptcy Court for the Eastern District of Pennsylvania, Chapter 13, Bankruptcy No. 08-18051; that PECO credited Complainant’s account in the amount of $1,314.26 on May 6, 2009 to remove the pre-petition balance from the overall account; that Complainant’s current balance of $2,972.06 reflects post-petition usage amounts; and that PECO denies that its notice of termination of service due to account delinquency is improper.  
By way of New Matter, PECO reiterated Complainant’s default on prior payment agreements, and averred that Complainant should not be granted another payment agreement, again citing 66 Pa C.S. § 1405(d).   
An initial hearing was scheduled and held on April 21, 2010.  Complainant appeared pro se, testified on her own behalf and introduced two exhibits.  Respondent PECO appeared by counsel, presented the testimony of one witness and introduced one exhibit.  The record consists of 32 pages of testimony and the aforesaid exhibits.  No Briefs were filed.  The record was closed April 21, 2010.  
FINDINGS OF FACT

1.
The Complainant in this matter is Brenda Stewart of 511 Municipal Drive, Thorndale, PA  19372 (N.T. 5). 
2.
The Respondent in this matter is PECO Energy Company. 
3.
On December 5, 2008 Complainant filed a Petition in Bankruptcy under Chapter 13 of the Bankruptcy Code docketed in the United States Bankruptcy Court for the Eastern District of Pennsylvania at Bankruptcy No. 08-18051 (N.T. 7, 8, 11, 13, 24).
4.
Schedule J of the Second Amended Chapter 13 Plan of the Debtor (Complainant herein) contains a schedule setting forth the current expenditures of Complainant which include, among other expenses, the projected monthly expense of Complainant for electricity (N.T. 16, 19, 27; Respondent Exhibit No. 1).
5.
The Second Amended Chapter 13 Plan contains a provision maintaining the bankruptcy automatic stay in effect upon confirmation of the Bankruptcy Plan and providing that relief from the stay can be obtained only upon court order (Respondent Exhibit No. 1, paragraph 9; N.T. 29).
6.
The current case before the Commission involves only post-petition charges for electricity (N.T. 17).

7.
Complainant has filed several Chapter 13 Bankruptcy Petitions in the past (N.T. 30-31). 

DISCUSSION

In this proceeding, Complainant seeks a payment arrangement on a balance for electricity charges incurred by her subsequent to her Chapter 13 Bankruptcy filing which is still pending in the Bankruptcy Court.  
PECO contends that inasmuch as Complainant’s Chapter 13 Bankruptcy in the United States Bankruptcy Court for the Eastern District of Pennsylvania, Bankruptcy No. 08-18051 is still pending, the Commission cannot consider Complainant’s request, and that Complainant must seek relief from the Bankruptcy Court since the Second Amended Chapter 13 Plan of the Debtor (Complainant) contains a schedule setting forth the Current Expenditures of the Individual Debtor which include, inter alia, the projected monthly expense of the Debtor for electricity.  Therefore, PECO contends that only the Bankruptcy Court can modify the Plan and that the Commission lacks jurisdiction to establish another payment schedule which could affect the Bankruptcy Plan.
Applicable law supports this contention.  Thus, in Cyprian Anyanwu v. Philadelphia Electric Company, Docket No. Z-15243299; 55 Pa PUC 221 (July 31, 1981), the Commission stated, inter alia, 
…all claims against a debtor, including claims arising subsequent to the filing of a petition (11 USC § 1305), are to be adjusted and paid in accordance with the plan required by Chap 13, Subchapter [*4] II, 11 USC § 1321 et seq. (emphasis supplied)


As provided by § 1471 of Title 28, United States Code, 28 USC § 1471, a United States district court and its bankruptcy court has jurisdiction over all civil proceedings arising under Title 11, and the bankruptcy court has exclusive jurisdiction of all property of the debtor, wherever located, as of the commencement of the proceeding.  Thus, the complainant’s filing of a petition for personal bankruptcy has preempted this commission from establishing any payment schedule with respect to amounts owed by the complainant to the respondent.  Accordingly, we must dismiss this complaint for lack of subject matter jurisdiction.

It is noted that under § 366(b), 11 USC § 366(b), the respondent may terminate service if adequate assurance of payment has not been made.  While this commission is without jurisdiction to determine what constitutes “adequate assurance of payment, “ we will require that the respondent, in the event it elects to proceed under § 366(b), adhere to the provisions of Title 52, Pennsylvania Code, Chap 56, with respect to notice and personal contact prior to termination.  However, we cannot require the respondent to comply with the provision [*5] of 52 Pa Code §§ 56.111 through 56.118.  Finally, as this commission is without jurisdiction to adjudicate the subject matter of complainant’s debt to the respondent, termination of service by the respondent under 11 USC § 366(b) cannot be stayed by the filing of a dispute; …
Moreover, it is specifically provided in the Second Amended Chapter 13 Plan of the Debtor (Respondent Exhibit No. 1, in paragraph 9) thereof that:
a. The automatic stay shall be deemed to be in effect upon confirmation of the plan, and therefore relief from the stay can be obtained only upon court order upon motion, notice and a hearing.
The Bankruptcy Code automatic stay is set forth at 11 USC § 362(a)(3), as follows:

Section 362. Automatic Stay
(a)  Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities of –
                  .      .       .


(3)  any act to obtain possession or property of the estate or of property from the estate or to exercise control over property of the estate; 


The Bankruptcy Code at 11 USC § 1306(a)(2) also provides as follows:



      (a)  Property of the estate includes, in addition to the property specified in section 541 of this title -

                  .      .       .

(2)  earnings from services performed by the debtor after commencement of the case but before the case is closed, dismissed or converted to a case under chapter 7, 11, or 12 of this bill, whichever occurs first.  
Further, the Commission in Nardelli v. Duquesne Light Company, Docket Z‑00426416 (1999), citing Begley v. Philadelphia Electric Company, 760 F.2d 46 (3rd Cir., 1985) and Anyanwu v. Philadelphia Electric Company, 55 Pa PUC 221 (July 1981) stated, inter alia,


…both Begley and this Commission have recognized that potential conflict which could occur where the debtor seeks Commission administration of a payment arrangement under Chapter 56 of our regulations, while at the same time participating in a Chapter 13 repayment plan.  In such case, the superintendence of the Bankruptcy Courts over the administration of a debtor’s estate would prevail.  This has been recognized in Begley and Anyanwu.   
The Commission continued, 

When a Chapter 13 Plan provides that only so much of the post-confirmation income as is necessary for the execution of the plan is submitted to the control of the Chapter 13 Trustee, only those amounts become property of the estate. (citations omitted).

In the instant matter, the Second Amended Chapter 13 Plan of the Debtor, in Schedule J thereof, provides for payment from the Debtor’s income of all of Debtor’s current and projected monthly expenses including electric; and from the Plan, it is evident that substantially and effectively all of Debtor’s post-confirmation income is necessary for execution of the Plan.  Therefore, Debtor’s post-confirmation earnings/income, being necessary for the execution of the Plan, becomes property of the estate and falls within the mandate of the automatic stay provisions.  Indeed, the Bankruptcy Court, itself, specifically provided that the automatic stay shall be deemed to be in effect upon confirmation of the Plan (Respondent Exhibit No. 1, paragraph 9).  Thus, the Commission lacks jurisdiction to act upon Complainant’s request.  Accordingly, the Complaint will be dismissed for lack of jurisdiction.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties in this case.  
2.
The Commission is without jurisdiction to adjudicate the subject matter of Complainant’s Complaint in this proceeding.  11 USC §§ 362(a)(3), 1305, 1306(a)(2), 1321; Anyanwu v. Philadelphia Electric Company, 55 Pa PUC 221 (July 1981); Begley v. Philadelphia Electric Company, 760 F.2d 46 (3rd Cir., 1985); Nardelli v. Duquesne Light Company, Docket Z‑00426416 (April 1999).  
ORDER

THEREFORE,

IT IS ORDERED:
1.
That the Complaint of Brenda Stewart against Philadelphia Electric Company at Docket No. C-2009-2135585 is hereby dismissed.  

2. That the record in this matter be marked closed.

	Date:
	June 2, 2010
	
	

	
	
	
	Herbert Smolen
Administrative Law Judge
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