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I.
HISTORY OF THE PROCEEDING



On January 28, 2010, the Philadelphia Gas Works ("PGW" or "Company") filed its prefiling information with the Pennsylvania Public Utility Commission (“Commission”) pursuant to the requirements of Section 1307(f) of the Public Utility Code, 66 Pa. C.S. § 1307(f).



On January 28, 2010, PGW filed a Petition for Special Permission to Depart from the Requirements of 52 Pa. Code §§ 53.45(b), 53.64(c) and 53.68(a) Concerning the Provision of Public Notice.  PGW requested permission to notify individual customers by bill insert during a one-month billing cycle beginning on March 1, 2010, and concluding not later than March 31, 2010.  Furthermore, PGW requested permission to provide public notice, in company offices that accept payments, of the tariff addendum or tariff supplement concerning PGW’s 2010-2011 gas cost rate (“GCR”) on March 1, 2010.


The gas cost rate filing was assigned to the Office of Administrative Law Judge for resolution by hearings and for issuance of a Recommended Decision.  The matter was assigned to Administrative Law Judges Cynthia Williams Fordham and Christopher Pell.  



On February 26, 2010, PGW submitted Supplement No. 37 to Gas Service Tariff - Pa. P.U.C. No. 2 and Supplement No. 32 to Gas Supplier Tariff- Pa. P.U.C. No. 1 to become effective for services rendered on or after September 1, 2010.  This annual gas cost rate filing was made pursuant to 66 Pa. C.S. § 1307(f), which authorizes certain natural gas distribution companies to make annual purchased gas cost filings with the Commission to reflect increases or decreases in natural gas costs.  In addition, PGW submitted data in support of its Tariff supplement, as well as the direct testimony of two witnesses, Kenneth Dybalski - PGW Statement No. 1 (regarding proposed 2010 annual GCR adjustment) and Douglas Moser - PGW Statement No. 2 (regarding proposed 2010 annual GCR adjustment).



The Office of Small Business Advocate (“OSBA”), through its counsel, filed a complaint and public statement on February 26, 2010.



PGW provided public notice of its proposed GCR rate through bill inserts and newspaper publications in PGW’s service territory.



On March 1, 2010, Adeolu Bakare, Esquire, and Johnnie E. Simms, Esquire, filed a notice of appearance on behalf of the Commission's Office of Trial Staff ("OTS").  



On March 1, 2010, Astrid Nedela filed a complaint that was docketed at C-2010-2163486.



On March 3, 2010, Aron J. Beatty, Esquire, and James A. Mullins, Esquire, filed a notice of appearance on behalf of the Office of Consumer Advocate (“OCA”).



On March 8, 2010, Vincent Gariano filed a complaint that was docketed at C-2010-2164475.



On March 11, 2010, the presiding officers issued a prehearing order.  PGW’s Petition for permission to depart from the public notice requirements was granted.



On March 15, 2010, the Philadelphia Industrial and Commercial Gas Users Group (“PICGUG”) filed a Petition to Intervene in this proceeding.



On March 16, 2010, George J. Gorman, III filed a complaint that was docketed at C-2010-2164661.



On March 16, 2010, PGW, OTS, OCA, OSBA and PICGUG filed Prehearing Memoranda.



A prehearing conference was held on March 17, 2010.  Counsel for the following parties participated:  PGW, OTS, OCA, OSBA and PICGUG.  A procedural schedule was established during the prehearing conference.  No party objected to PICGUG’s Petition to Intervene.


In the Prehearing Order dated March 18, 2010, the presiding officers granted PICGUG’s Petition to Intervene.  In addition, the procedural schedule and the procedures applicable to this proceeding were set forth in that order.


The parties engaged in formal and informal discovery.



On March 24, 2010, Paul J. Hoyer filed a complaint that was docketed at C-2010-2167224.



On March 26, 2010, Dolores Burns and Ryan Miller each filed separate complaints that were docketed at C-2010-2167585 and C-2010-2167569 respectively. 



On March 29, 2010, Dorothy Shaffer filed a complaint that was docketed at C-2010-2167631.



On April 13, 2010, the following testimony was submitted:  OTS submitted OTS Statement No. 1 – the Direct Testimony and Exhibit of Gary L. Yocca; OSBA submitted OSBA Statement No. 1 – the Direct Testimony and Exhibit of Robert D. Knecht; and OCA submitted OCA Statement No. 1 – the Direct Testimony of Richard W. LeLash with Supporting Schedules.  PICGUG submitted correspondence indicating it would not be submitting direct testimony.


On April 28, 2010, OSBA submitted proprietary and non-proprietary versions of OSBA Statement No. 2 – the Rebuttal Testimony and Exhibit of Robert D. Knecht.  Also on April 28, 2010, PICGUG submitted correspondence indicating that it would not be submitting rebuttal testimony.  No other party filed rebuttal testimony.


Settlement discussions were held.  PGW, OTS, OCA and OSBA (collectively “the Settling Parties”) were able to reach a Settlement which resolves all of the issues pertaining to PGW’s 2010-2011 annual GCR filing.



Since a settlement was reached, the hearing scheduled for Friday, May 7, 2010 was cancelled.  The Settling Parties filed the Settlement and Statements in Support of the Settlement (PGW, OTS, OCA and OSBA) on May 28, 2010.  Although PICGUG did not sign the Settlement, its counsel submitted correspondence, dated May 28, 2010, stating that it does not oppose the Settlement.  


On June 9, 2010, a letter was sent to each of the residential consumer complainants advising them that the Settling Parties had filed a Joint Petition for Settlement.  The consumer complainants were given the option of viewing the Settlement on OCA’s website 
or requesting a paper copy of the Settlement.  The letter advised the consumer complainants to review the terms of the Settlement and informed them that they could respond to the Settlement in one of four ways: (1) by signing and returning to the ALJs a signature page indicating that they agreed with the terms and joined in the Settlement, (2) by submitting written communication to the ALJs that they will not actively oppose the Settlement, (3) by submitting written communication to the ALJs indicating any objections or comments they have regarding the Settlement, or (4) by doing nothing.  The letter also instructed the consumer complainants that any written correspondence to the ALJs must be postmarked no later than June 14, 2010.


On June 8, 2010, the undersigned received the signed signature page of Complainant Astrid K. Nedela.  This signature page is appended to this Recommended Decision at Attachment A.  Ms. Nedela signed the signature page indicating her intent to join in the Joint Petition for Settlement, as well as her intent to withdraw her formal complaint if the Commission approves the Settlement without modification.


On June 9, 2010, the undersigned received a response from Complainant Paul J. Hoyer in which he indicated his opposition to the Settlement.  His correspondence is appended to this Recommended Decision at Attachment B.


No other responses were received.



The record consists of a 15-page transcript, the Company’s filing, the testimony and exhibits submitted by PGW, OTS, OCA and OSBA, the Joint Petition for Settlement, the parties’ Statements in Support of the Settlement, PICGUG’s correspondence concerning the Settlement, Ms. Nedela’s signature page and Mr. Hoyer’s objection.

II.
FINDINGS OF FACT


1.
PGW’s gas distribution system is located in Southeastern Pennsylvania in the County and City of Philadelphia.  Since this is not a gas producing area, PGW and its natural gas customers are dependent upon the interstate natural gas pipeline system to deliver natural gas into the PGW gas distribution system (PGW St. 2 at 2).


2.
PGW relies on the interstate pipeline for all natural gas supply, storage and transportation services, except for PGW’s own on-system peak shaving facilities.  In this regard, PGW owns and operates liquified natural gas (“LNG”) facilities that are used both to meet intraday, daily and seasonal supply needs as well as to meet peak day requirements (PGW St. 2 at 2).


3.
Spectra Energy (“Spectra”) and Williams Gas Pipeline are the two interstate natural gas pipelines that deliver gas to PGW’s city gates.  In addition, Dominion Transmission Inc. (“DTI”), and Equitrans, Inc. (“Equitrans”) provide natural gas storage services that PGW uses to meet winter peak requirements.  These storage services require intermediate transportation services from Spectra to deliver storage withdrawals to the PGW gas distribution system (PGW St. 2 at 2).


4.
PGW pursues a least cost procurement policy using a portfolio approach in both contract structure and pricing.  The portfolio approach protects ratepayers from some of the risk of natural gas market volatility by utilizing a mix of first-of-the-month index pricing, physical forward purchase contracts, storage injection, and winter-only supply contracts, as appropriate given market conditions, and to the extent PGW is not constrained by its financial condition (PGW St. 2 at 3).


5.
PGW also uses capacity release and off-system sales when available.  The prices for the off-system sales transactions are negotiated and, beginning September 1, 2008, 75% of associated credits and margins are returned to customers through the GCR (PGW St. 2 at 6, 7).


6.
The details of PGW's actual gas purchases for the 12 months ending December 31, 2009 and an estimate of gas purchases through August of 2010 are presented in the schedules attached to Item 53.64(c)(1) of PGW’s February 1, 2010 Pre-filing and Tabs 3 and 4 of PGW’s March 1, 2010 annual GCR filing.


7.
Projected gas costs as reflected in this Settlement are based on peak-day capacity requirements at a 0 degree design day temperature (PGW’s February 1, 2010 Pre-filing, Item 53.64(c)(13)).


8.
PGW is not affiliated with any pipeline or gas supply entity, nor does it have any contracts for local production.  Therefore, transactions with affiliates are not an issue in this proceeding pertaining to PGW’s procurement practices (PGW’s February 1, 2010 Pre-filing at Item 53.65(5)).
III.
DESCRIPTION AND TERMS OF THE JOINT PETITION FOR SETTLEMENT OF THE PHILADELPHIA GAS WORKS’ 2010-2011 GCR PROCEEDING



The Joint Petition for Settlement is a thirteen (13) page document signed by four of the five active parties.  Although PICGUG did not sign the Joint Petition, it submitted correspondence indicating that it did not oppose the Settlement.  Appendix A contains the rates agreed upon by the Settling Parties.  Appendix B is PGW’s 2010-2011 Gas Purchasing Program.  Appendix C contains a list of the documents in the stipulated record.


The essential terms of the Joint Petition for Settlement of the Philadelphia Gas Works’ base rate proceeding are set forth in Section III of the Joint Petition.  Settlement paragraphs 1-10 are as follows: 

SETTLEMENT
The undersigned Settling Parties, intending to be legally bound and for due consideration given, agree to the terms and conditions set forth below:

1. PURCHASED GAS COST RATES
(a) 
The Settling Parties agree to accept the underlying data and calculations submitted by PGW in its February 1, 2010 pre-filing and its March 1, 2010 annual filing.  The PGC rate adopted by this Settlement is $7.3294 per Mcf.  This rate is predicated on PGW’s gas cost projections at the time of the March 1, 2010 annual PGC filing.  In accordance with 52 Pa. Code § 53.64, PGW will submit a quarterly adjustment to the PGC rate on or before September 1, 2010, to be effective on one day's notice, to account for actual experience and changes in forecasted natural gas prices and demand, which will establish the PGC rate, effective September 1, 2010


(b)
PGW shall calculate the quarterly filing updates for the 2010-2011 PGC period in accordance with the Commission’s regulations at 52 Pa. Code § 53.64(i)(5).

(c)
Attached as Appendix “A” hereto are the rates relating to this Settlement.

2. GAS PURCHASING PROGRAM
(a) Commencing upon the date of execution of this Settlement, the Settling Parties agree that PGW will follow the Gas Purchasing Program attached hereto as Appendix B
.  The Gas Purchasing Program is intended to reduce PGW ratepayers’ exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.
(b) In PGW’s 2010-2011 and 2011-2012 annual PGC proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases made in accordance with Appendix B.

(c) The Settling Parties agree to monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix B and will revisit the Gas Purchasing Program on a going-forward basis in the context of PGW’s 2011-2012 and future years’ annual PGC filing.
(d) The Settling Parties agree that PGW’s obligation to follow the Gas Purchasing Program attached hereto as Appendix B is subject to PGW customers’ incremental migration to transportation service, as well as PGW financial constraints and/or credit limitations.  PGW agrees that if these factors impact the Company’s ability to carry out the Gas Purchasing Program, PGW will contact the stakeholders in order to discuss the necessary modifications to the Gas Purchasing Program.
(e) PGW may begin purchasing the volumes set forth in Appendix B starting June 1, 2010.

(f) As part of its March 1, 2011 filing, PGW will provide schedules demonstrating how it has complied with Appendix B (Schedules 1 and 2) to this Settlement.

3. ASSET MANAGEMENT MARGINS OR CREDITS RETENTION
PGW has entered into an asset management arrangement with a third party on May 7, 2010.  The arrangement involves the release of 1.5 Bcf of the Washington WSS storage service and will end March 31, 2011.

4. DOMINION TRANSMISSION

PGW agrees to take any reasonable steps which may be necessary in order to assure that its GCR customers are included in the class if Jacquet et al. v. Dominion Transmission, Inc. et al.
 survives the motion to dismiss and is given class action designation.  PGW will report on its efforts (if Jacquet survives the motion to dismiss and is given class action designation) in its next annual GCR filing on March 1, 2011.
5. PROJECTED SOFT-OFF VOLUMES
PGW agrees to use a 3 - year average for the projected amount of soft-off volumes.
6. PROJECTED LOST AND UNACCOUNTED FOR GAS

PGW agrees to use a 3 - year average for the projected amount of lost and unaccounted for gas.

7. CAPACITY RESOURCES

PGW agrees to retain the services of a third party to review its capacity resources.  The third party will advise PGW as to the appropriate level of capacity resources needed to help ensure least cost procurement, consistent with PGW’s obligation to provide safe, adequate and reliable service to its customers.  Included within its review, the third party vendor will advise the Company regarding possible asset management arrangements, including a review of the best practices regarding the payment structure of such arrangements.  PGW will provide the results of this review along with supporting testimony of the aforementioned third party in its next annual GCR filing on March 1, 2011.
8. PRICE ANALYSIS AND BUYING ADVISORY SERVICE
PGW is permitted to recover the Planalytics fee for price analysis and buying advisory services (not to exceed $125,000) for the 2010-2011 GCR period.  Continued recovery of the fee beyond the 2010-2011 GCR period must be addressed in next year’s Purchased Gas Cost proceeding.  PGW’s use of the Planalytics service is intended to operate within the constraints of the gas supply plan detailed in Appendix B, and not as a replacement to it.  Specifically, PGW will only adopt recommendations made by Planalytics with respect to the timing of its gas price hedges if such recommendations are consistent with the requirements of Appendix B, Schedule 2.  PGW agrees to present an analysis of the Planalytics service for calendar year 2010 in its next annual GCR filing on March 1, 2011.  The analysis will show February 2010 and July 2010 purchases for which PGW relied upon Planalytics advisory services, and will compare the purchase prices to the average monthly NYMEX futures prices for the relevant periods.
9. FORECASTING MARKET PRICES

PGW is permitted to use NYMEX Futures prices exclusively for all forecasting beginning with the June 1, 2010 GCR quarterly filing.

10. ADMISSION OF EVIDENCE

The Settling Parties stipulate to the admission of the filing, testimony and exhibits identified in Appendix “C” hereto.



Under the conditions of Settlement, the parties stated that the Settlement shall become null and void if the Settlement is not approved in full without modification unless the modifications are accepted by the parties.  The parties agreed to waive the filing of exceptions if the presiding officers adopt the Settlement as proposed.

IV.
DISCUSSION


It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  In its policy statement regarding settlements in major rate cases the Commission provides in pertinent part:

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.
52 Pa. Code § 69.401.


PGW, OTS, OCA and OSBA have agreed to a Settlement that resolves all of the issues in this proceeding.  The Settling Parties agree that the Settlement is in the public interest and complies with the Public Utility Code.  PGW, OTS, OCA and OSBA each provided statements in support of the Settlement, each requesting the presiding officers and the Commission to approve the Joint Petition for Settlement in its entirety.  Complainant Astrid Nedela joined the Settlement.  PICGUG did not oppose the Settlement.  Complainant Hoyer objected to the Settlement.  The other Complainants did not respond.


A.
Hoyer’s Objection


Complainant Paul J. Hoyer objected to the Settlement on the basis that it did not advance the interests of gas users, the PUC and PGW.  He stated the there is nothing in the agreement to encourage off-peak use of gas or encourage “peak shaving” by users.  In addition, Mr. Hoyer contended that the agreement does not encourage PGW to operate in an efficient manner.  He argued that PGW’s inability to operate as economically as other public utilities should not be an excuse to excessively increase payments to PGW.

B.
Settlement and Statements in Support
1. PURCHASED GAS COST RATE 
The Settling Parties accepted the underlying data and calculations submitted by PGW in its February 1, 2010 pre-filing and its March 1, 2010 annual filing and adopted a purchased gas cost rate (PGC) of $7.3294/Mcf.  (Joint Petition for Settlement, Appendix A).  The Settling Parties agreed that, in order to account for actual experience and changes in forecasted natural gas prices and demand, PGW will submit a quarterly adjustment to the PGC rate on or before September 1, 2010, to be effective on one day’s notice, in accordance with 52 Pa. Code § 53.64.  OTS supports this provision of the Settlement for the following reasons:  the adopted PGC rate represents a reduction from its current level of $7.3455/Mcf; the Company’s projected gas costs are consistent with a least cost fuel procurement policy; and PGW will gain no unwarranted financial advantages through its projected gas purchases and projected gas purchasing policies.  OTS Statement in Support at 2, 3.  PGW stated that the GCR rates are just and reasonable.  PGW Statement in Support at 3. 
2.
GAS PURCHASING PROGRAM
The Settling Parties agree that PGW’s Gas Purchasing Program is intended to reduce PGW ratepayers’ exposure to natural gas price volatility and to establish agreed upon standards governing PGW’s gas procurement practices.  The Settling Parties agree to monitor the appropriateness and effectiveness of the Gas Purchasing Program outlined in Appendix B of the Joint Petition for Settlement.  According to OTS, PGW’s gas purchasing program will assist in reducing the volatile nature of gas purchases while not dramatically impacting the Company’s obligation to purchase gas under a least cost procurement policy.  OTS Statement in Support at 3.  OSBA and PGW agree that the gas purchasing program will reduce gas price volatility.  OSBA Statement in Support at 4, PGW Statement in Support at 3.  OCA maintains that PGW’s current Gas Purchasing Program sets firm hedging goals which helps to mitigate rate volatility.  It is OCA’s opinion that PGW’s continued adherence to the Gas Purchasing Program will bring benefits to PGW’s ratepayers through an increased level of rate stability, and that the benefits of reduced volatility of gas costs are significant, particularly for residential customers with limited flexibility in their monthly budgets.  OCA Statement in Support at 3.
3.
ASSET MANAGEMENT MARGINS OR CREDITS RETENTION
The Settlement provides that PGW has entered into an asset management arrangement with a third party on May 7, 2010, and that the arrangement involves the release of 1.5 Bcf of the Washington WSS storage service and will end on March 31, 2011.  According to OTS, continuing PGW’s asset management sharing mechanism, whereby PGW retains twenty-five percent (25%) of margin revenues with PGC customers retaining the remaining seventy-five percent (75%), is in the public interest because it continues to provide PGW with an incentive to maximize its efforts to increase capacity release and off-system sales activity, directly reducing gas costs for PGC customers.  OTS Statement in Support at 3, 4.  OCA maintains that PGW’s asset management agreement addresses concerns that the OCA raised about PGW’s use of storage resources.  In addition, the agreement should benefit ratepayers through reductions in the total cost of gas supply in the upcoming year.  OCA Statement in Support at 4.
4.
DOMINION TRANSMISSION

On November 24, 2004, a clerical error made by an employee of Dominion Transmission, Incorporated led to an erroneous storage report by the U.S. Department of Energy’s Energy Information Administration.  This event triggered the filing of a lawsuit in federal court.  Jacquet et al. v. Dominion Transmission, Inc. et al. at Civil Docket No. 2:05-cv-00548 (S.D. W. Va.)  OSBA’s witness, Robert D. Knecht, testified that this event had an estimated cost impact on PGW’s customers at a maximum of $2.1 million associated with December 2004 flowing supplies, and an additional $1.3 million for forward purchases made at the time of the event that appeared to also have been influenced by the price spike.  OSBA St. 1 at 3.  Mr. Knecht testified that OSBA’s position is that, as part of PGW’s legal obligation to provide least cost gas supply, PGW is obligated to follow the Jacquet proceedings and ensure that PGW customers are represented in that proceeding if it is given class action designation.  OSBA St. 1 at 4-5, OSBA Statement in Support at 3, 4.  
Accordingly, the Settlement provides that PGW agrees to take any reasonable steps which may be necessary in order to assure that its GCR customers are included in the class if Jacquet survives a motion to dismiss and is given class action designation.  The Settlement further provides that PGW will report on its efforts in Jacquet in its next annual GCR filing on March 1, 2011.  
5. PROJECTED SOFT-OFF VOLUMES

Under PGW’s Soft-Off Program, when a customer requests a shut off of service, PGW does not physically shut off the customer’s service.  Instead, the gas service account is transferred into PGW’s name.  Abuse of the Soft-Off Program occurs when the customer continues to use natural gas at that location.  OTS St. 1 at 7.  PGW reduces its natural gas expenses for the value of soft off volumes, prior to the calculation of the GCR.  OTS St. 1 at 4.  OTS’ witness, Gary Yocca, stated that PGW’s estimated use volume for the Soft-Off Program is approximately the same as the average over the last three years.  OTS St. 1 at 8.  The Settling parties agreed that PGW will continue to use a 3-year average for the projected amount of soft-off volume.  
6.
PROJECTED LOST AND UNACCOUNTED FOR GAS

Lost and Unaccounted for Gas (“LUFG”) refers to gas that is purchased or transported by a Natural Gas Distribution Company (“NGDC”), but is not recorded at the customer’s meter.  Since all systems leak and meters are not 100% accurate, a certain percentage of gas purchased or transported by an NGDC is not actually consumed by, or delivered to, customers.  The missing amount is typically expressed as a percentage of total throughput.  OTS St. 1 at 2.  PGW determines LUFG as the difference between the total firm send out accounted for and the total firm sales accounted for, net of direct interruptible volumes and company use.  OTS St. 1 at 3.  Currently, PGW’s LUFG for the period 2004 through 2009 is 3.8%.  OTS. St. 1 at 3.
Although PGW utilizes a five-year average LUFG, OTS believes that the most recent three years of data provides the best indication of PGW’s LUFG.  OTS St. 1 at 3.  OTS maintains that the three year period is short enough to disregard any irrelevant older data and long enough to smooth out any monthly anomalies and reflect the most relevant levels of LUFG.  OTS St. 1 at 3.  Accordingly, the Settlement provides that PGW agrees to use a 3-year average for the projected amount of lost and unaccounted for gas.
In support of the Settlement, OTS stated that the parties agreed that PGW’s LUFG was acceptable, that OTS reviewed PGW’s LUFG rate of 3.8% and does not recommend an adjustment and that PGW should continue its efforts to maintain and improve its LUFG rate.  OTS Statement in Support at 4.
7.
CAPACITY RESOURCES

The Settlement provides that PGW agrees to retain the services of a third party to review its capacity resources, that the third party will advise PGW as to the appropriate level of capacity resources needed to help ensure a least cost procurement that is consistent with PGW’s obligation to provide safe, adequate and reliable service to its customers, that the third party vendor will advise PGW regarding possible asset management arrangements, including a review of the best practices regarding the payment structure of such arrangements and that PGW will provide the results of this review along with supporting testimony of this third party in its next annual GCR filing on March 1, 2011.
It is PGW’s opinion that by agreeing to retain the services of a third party to review its capacity resources and provide the results of this review along with supporting testimony in its next annual GCR filing on March 1, 2011, it is advancing its goal of pursuing a least cost procurement policy while providing safe, adequate and reliable service to its customers.  PGW Statement in Support at 2, 3.
OCA strongly supports this provision of the Settlement because it addresses concerns raised by its witness, Richard W. LeLash.  It is OCA’s opinion that an overall evaluation of PGW’s capacity resources is critical to ensure that its procurement meets its least cost obligation.  OCA maintains that a third party evaluation with accompanying testimony will greatly assist the parties in their evaluation of PGW’s capacity costs in next year’s GCR proceeding.  OCA Statement in Support at 4, 5.
8.
PRICE ANALYSIS AND BUYING ADVISORY SERVICE

The Settlement provides that PGW is permitted to recover the Planalytics fee for price analysis and buying advisory services (not to exceed $125,000) for 2010-2011 GCR period.  The Settlement provides that PGW’s use of the Planalytics service is intended to operate within the constraints of its gas supply plan, not as a replacement to it, and that it will only adopt recommendations made by Planalytics with respect to the timing of its gas price hedges if such recommendations are consistent with the requirements of Appendix B, Schedule 2.  Additionally, PGW agrees to present an analysis of the Planalytics service for calendar year 2010 in its next annual GCR filing on March 1, 2011, that the analysis will show February 2010 and July 2010 purchases for which PGW relied upon Planalytics advisory services, and will also compare the purchase prices to the average monthly NYMEX futures prices for the relevant periods.
OTS maintains that this provision of the Settlement is in the public interest.  OTS points out that 66 Pa. Code § 1307(h)
 expressly states that risk management tools are included in the definition of gas costs.  Consequently, OTS believes that Planalytics’ annual fee for this service, subject to a maximum of $125,000, is appropriately recovered from PGC customers as it will assist in mitigating the financial risk in its gas supply portfolio.  OTS Statement in Support at 4.
OCA supports PGW’s proposed use of cost effective market services that have the potential to help reduce gas costs.  OCA Statement in Support at 5.


OSBA questioned the objectives in using Planalytics to assist PGW with its gas purchasing strategies.  Since the Settlement requires PGW to operate within the constraints of the gas purchasing plan and to provide an analysis of the service provided by Planalytics, OSBA stated that the parties will be able to evaluate the continued use of Planalytics’ service during the next GCR proceeding.  Therefore, the OSBA’s concerns have been resolved.  OSBA Statement in Support at 2.
9. FORECASTING MARKET PRICES
The Settling Parties agreed that PGW is permitted to use NYMEX Futures prices exclusively for all forecasting beginning with the June 1, 2010 GCR quarterly filing.
10. SETTLEMENT IN GENERAL

OTS submits that the terms and conditions of the foregoing Joint Petition for Settlement Agreement are in the public interest and represent a fair and just balance of the interests of PGW and its customers.  Additionally, it is OTS’ opinion that resolution of this case by settlement rather than litigation avoids the substantial time and effort involved in continuing to formally pursue all issues in the proceeding at the risk of accumulating excessive expense, and that acceptance of the Settlement will negate the need for an evidentiary hearing, the preparation of briefs, exceptions and the filing of appeals.  OTS Statement in Support at 5.
OSBA supports the proposed Settlement and requests that the ALJs and Commission approve the Settlement in its entirety.  OSBA Statement in Support at 5.
OCA finds the terms and conditions of the Settlement to be in the public interest and the interest of Philadelphia Gas Works’ ratepayers.  OCA requests that the Settlement be approved.  OCA Statement in Support at 6.
PGW maintains that the Settlement is in the public interest because it fairly and reasonably resolves a number of significant issues affecting PGW and its customers and produces GCR rates that are just, reasonable, and compliant with the Public Utility Code.  PGW Statement in Support at 3.


In determining whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).


The Settlement contains several provisions that are clearly designed to advance the least cost procurement objective.  The Settlement provides for the continuation and extension of the Company’s hedging program, which will be a benefit to PGW’s ratepayers because it is designed to increase the stability of rates for PGW’s customers.  Also, the terms of the Settlement require PGW to enter into an asset management agreement for storage facilities, with the intended goal of reducing future gas costs to be collected from ratepayers.  Additionally, the Settlement requires PGW to retain the services of a third party to review its capacity resources in order to evaluate the appropriate level of capacity resources needed to help ensure least cost procurement.  Moreover, the Settlement requires PGW to continue to retain gas pricing analysis and buying advisory services in order to provide it with relevant market information to assist them when making gas purchases.  The asset management agreement, the evaluation of capacity resources and the advisory services are tools that are designed to help PGW operate in a more efficient manner.  This relates to Mr. Hoyer’s objection.  In addition, the rates are decreasing rather than increasing.  Consequently, the parties have resolved the issues in this matter, and the proposed GCR of $7.3294/Mcf is less than the current rate of $7.3455/Mcf.


After considering the Joint Petition for Settlement of Philadelphia Gas Works' 2010-2011 Proceeding, including reduction in the GCR, the gas purchasing program, the asset management agreement, the third party review of PGW’s capacity resources, the retention of gas pricing analysis and buying advisory services, as well as the savings achieved by not fully litigating this case, it is our opinion that the Settlement is fair, just, reasonable and in the public interest.  Accordingly, we recommend that the Joint Petition for Settlement of Philadelphia Gas Works' 2010-2011 Proceeding be approved in its entirety and without modification.





V. 
CONCLUSIONS OF LAW
1. With respect to the Philadelphia Gas Works’ gas purchases and gas purchasing practices during the twelve-month historical reconciliation period ended December 31, 2009, PGW has met the standards of Section 1318 of the Public Utility Code, 66 Pa. C.S. 
§ 1318, as required by Section 1307(f)(5) of the Public Utility Code, 66 Pa. C.S. § 1307(f)(5), as to all actual purchased gas costs in the historical period.
2. During the twelve months ended December 31, 2009, the Philadelphia Gas Works met the requirements of Section 1318(a) of the Public Utility Code, 66 Pa. C.S. § 1318(a), by pursuing a least-cost fuel procurement policy, consistent with its obligation to provide safe, adequate and reliable service to its customers.

3. With respect to the eight-month interim period beginning on January 1, 2010, and with respect to the projected twelve-month period beginning September 1, 2010, the rates to be adopted by the Commission result from PGW’s compliance with all of the provisions of Section 1318 of the Public Utility Code, 66 Pa. C.S. § 1318.

4. To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water and Sewer Associates, 74 Pa. P.U. C. 767 (1991); Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).

IV.
ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That the Joint Petition for Settlement of the Philadelphia Gas Works 2010-2011 GCR Proceeding submitted by the Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate, and the Office of Small Business Advocate at Docket No. R-2010-2157062 is approved.

2. That the Philadelphia Gas Works is authorized to file a tariff supplement to reflect rates and terms consistent with the Settlement and applicable to the Section 1307(f) purchased gas cost rate investigation at Docket Nos. R-2010-2157062 to be effective for services rendered on or after September 1, 2010, subject to quarterly adjustments permitted by Commission regulations, including a quarterly adjustment to be effective on September 1, 2010, to reflect actual experience and changes in forecasted natural gas prices utilizing the methodology prescribed by paragraph III 1(b) of the Joint Petition for Settlement.

3. That the Philadelphia Gas Works shall calculate the quarterly filing updates for the 2010-2011 GCR period in accordance with the Commission’s regulations at 52 Pa. Code § 53.64(i)(5).

4. That the Philadelphia Gas Works shall follow the Gas Purchasing Program attached to the Joint Petition for Settlement as Appendix B.

5. That, in the Philadelphia Gas Works’ 2010-2011 and 2011-2012 annual gas cost rate proceedings, none of the Settling Parties shall be permitted to challenge the reasonableness, prudence or recoverability of gas costs associated with locked-in prices established in accordance with non-discretionary purchases under Appendix B of the Joint Petition for Settlement solely on the basis that the Philadelphia Gas Works should not have locked-in the price prior to applicable deadlines.

6. That the Settling Parties monitor and review the appropriateness and effectiveness of the Gas Purchasing Program set forth in Appendix B of the Joint Petition for Settlement and will revisit the Gas Purchasing Program on a going-forward basis in the context of PGW’s 2011-2012 and future years’ annual PGC filing.

7. That the Philadelphia Gas Works’ obligation to follow the Gas Purchasing Program attached to the Joint Petition for Settlement as Appendix B is subject to Philadelphia Gas Works’ credit limits and/or financial constraints.  If financial constraints and/or credit limitations impact the Company’s ability to carry out the Gas Purchasing Program, Philadelphia Gas Works will contact the stakeholders in order to discuss the modifications to the Gas Purchasing Program required by these factors.
8. That the Philadelphia Gas Works continue the asset management arrangement with a third party until at least March 31, 2011. 
9. That the Philadelphia Gas Works shall take any reasonable steps which may be necessary in order to assure that its PGC customers are included in the class if Jacquet et al v. Dominion Transmission, Inc. et al. survives the motion to dismiss and is given class action designation.  Philadelphia Gas Works will report on its efforts (if Jacquet survives the motion to dismiss and is given class action designation) in its next 1307(f) annual filing on March 1, 2011.

10. That the Philadelphia Gas Works shall use a 3 - year average for the projected amount of soft-off volumes.

11. That the Philadelphia Gas Works shall use a 3 - year average for the projected amount of lost and unaccounted for gas volumes.

12. That the Philadelphia Gas Works shall retain the services of a third party to review its capacity resources.  The third party will advise PGW as to the appropriate level of capacity resources needed to help ensure least cost procurement, consistent with PGW’s obligation to provide safe, adequate and reliable service to its customers.  Included within its review, the third party vendor will advise the Company regarding possible asset management arrangements, including a review of the best practices regarding the payment structure of such arrangements.  PGW will provide the results of this review along with supporting testimony of the aforementioned third party in its next annual GCR filing on March 1, 2011.
13. That the Philadelphia Gas Works shall recover the Planalytics fee for price analysis and buying advisory services (not to exceed $125,000) for the 2010-2011 GCR period.  Continued recovery of the fee beyond the 2010-2011 GCR period must be addressed in next year’s Purchased Gas Cost proceeding.  PGW’s use of the Planalytics service will operate within the constraints of the gas supply plan detailed in Appendix B of the Joint Petition for Settlement.  Specifically, PGW will only adopt recommendations made by Planalytics with respect to the timing of its gas price hedges if such recommendations are consistent with the requirements of Appendix B, Schedule 2.  PGW agrees to present an analysis of the Planalytics service for calendar year 2010 in its next annual GCR filing on March 1, 2011.  The analysis will show February 2010 and July 2010 purchases for which PGW relied upon Planalytics advisory services, and will compare the purchase prices to the average monthly NYMEX futures prices for the relevant periods.

14. That the Philadelphia Gas Works shall use NYMEX Futures prices exclusively for all forecasting beginning with the June 1, 2010 GCR quarterly filing.

15. That the Philadelphia Gas Works’ filing and the testimony and the accompanying exhibits submitted by the Philadelphia Gas Works, the Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate are admitted into evidence in this proceeding.

16. That the formal complaint filed by the Office of Consumer Advocate at C-2010-2164086 is withdrawn.

17. That the formal complaint filed by the Office of Small Business Advocate at C-2010-2163437 is withdrawn.
18. That the formal complaint filed by Astrid K. Nedela at C-2010-2163486 is withdrawn.

19. That the intervention of the Philadelphia Industrial and Commercial Gas Users Group is dismissed.

20. That the formal complaints filed by Dolores Burns at C-2010-2167585, Vincent Gariano at C-2010-2164475, George J. Gorman III at C-2010-2164661, Paul J. Hoyer at C-2010-2167224, Ryan Miller at C-2010-2167569, Dorothy Shaffer at C-2010-2167631 are dismissed.

21. That the Commission Investigation at Docket No. R-2010-2157062 is terminated and marked closed.
Date:  June 23, 2010




__________________________________








Cynthia Williams Fordham








Administrative Law Judge








__________________________________








Christopher P. Pell







Administrative Law Judge
� In previous Gas Cost Rate Proceedings, PGW requested that the Commission’s Secretary’s Bureau give confidential treatment to Appendix B, which has traditionally been the Company’s Gas Purchasing Program.  ALJs Fordham and Pell note that PGW did not request confidential treatment of the 2010-2011 Gas Purchasing Program set out in Appendix B when the Joint Petition for Settlement was filed, and, in response to our inquiry regarding treatment of this exhibit, counsel for PGW advised us that PGW was not requesting confidential treatment for Appendix B in this proceeding.


� Docket No. 2:05-cv-00548 (S.D. W.Va.).


� PGW used both NYMEX and Global Insight futures pricing until its March 1, 2010 filing, at which time Global Insight discontinued providing futures pricing to PGW.


� 66 Pa. C.S. § 1307(h) provides that “[a]s used in this section, the terms "natural gas costs" and "gas costs" include the direct costs paid by a natural gas distribution company for the purchase and the delivery of natural gas to its system in order to supply its customers.  Such costs may include costs paid under agreements to purchase natural gas from sellers; costs paid for transporting natural gas to its system; costs paid for natural gas storage service from others, including the costs of injecting and withdrawing natural gas from storage; all charges, fees, taxes and rates paid in connection with such purchases, pipeline gathering, storage and transportation; and costs paid for employing futures, options and other risk management tools.  "Natural gas" and "gas" include natural gas, liquified natural gas, synthetic natural gas and any natural gas substitutes.”
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