BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tyrone Jefferson 					:
								:
	v.	:	C-2009-2129127
		:
PECO Energy Company				:



INITIAL DECISION

Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On September 3, 2009, Tyrone Jefferson (Mr. Jefferson or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent) alleging that he is unable to pay his electric and gas bills, and that he received notice that his electric and gas services are being terminated.  Complaint ¶ 4 (A).  As relief, he requests that the Commission establish a payment arrangement for him.  Complaint ¶ 5.

On September 30, 2009, Respondent filed an Answer with New Matter denying the material allegations of the Complaint and alleging that Complainant has been enrolled in PECO’s Customer Assistance Program (CAP) since 2006.  Answer ¶ 4. 

By Hearing Notice dated March 15, 2010, the parties were notified that an Initial Hearing in this case was scheduled for Wednesday, April 14, 2010, at 9:30 a.m. in an available hearing room at the Philadelphia District Office.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that the parties should expect to be present in the hearing room until their case is called.  This case was assigned to me pursuant to 52 Pa. Code § 56.174. 

A Prehearing Order was issued on March 30, 2010, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  

The hearing convened as scheduled on April 14, 2010.  Tyrone Jefferson appeared pro se and testified on behalf of the Complaint.  Michael Swerling, Esq., represented the Respondent, which presented the testimony of Charles Thomas, a regulatory assessor for Respondent assigned to review customer complaints.  Respondent also sponsored three exhibits, all of which were admitted into evidence.

At the conclusion of Respondent’s direct testimony, Respondent’s attorney moved to dismiss the Complaint because Mr. Jefferson participates in PECO’s Customer Assistance Program.  The hearing transcript consists of fifty-one (51) pages.  The record closed on April 26, 2010.

FINDINGS OF FACT

1.	Complainant is Tyrone Jefferson, who resides at 606 Cedar Avenue, Darby, PA 19023.

2.	Respondent is PECO Energy Company.

3.	On September 3, 2009, Mr. Jefferson filed a Complaint with the Commission alleging that he is unable to pay his gas and electric bills, and that he has received notice that his gas and electric services are being terminated.  As relief, Complainant requests that the Commission establish an affordable payment arrangement for him.

4.	Complainant’s household is comprised of seven individuals: Complainant, his wife, and their five children ages 14, 13, 12, 10 and 8.  Tr. 13.

5.	Complainant is currently unemployed.  Tr. 8.

6.	Complainant’s wife is employed part-time by Wal-Mart.  Her current pay rate is $8.40 per hour, working approximately 22 hours per week.  Tr. 9, 11-12.

7.	Complainant receives $856.00 a month in food stamps.  Tr. 10-11.

8.	As of the day of the hearing, Complainant has a balance of $8,129.58 in his account with PECO.  PECO Exhibit 1.  

9.	Complainant is currently participating in PECO’s CAP program and receives a CAP rate discount corresponding to Tier C, for both his residential electric and gas services at his property.  Tr. 25.

10.	Complainant’s account was first enrolled in Respondent’s CAP program on February 22, 2006, at Tier D.  Respondent removed the account from the CAP program on March 26, 2007, upon being informed that the rate payer was no longer in the household.  Tr. 23, PECO Exhibit 4.

11.	On December 7, 2007, Mr. Jefferson’s account was re-enrolled in CAP, at Tier D.  On July 7, 2008, based on income information provided by the rate payer, the CAP tier was changed from Tier D to Tier C.  Id.

12.	On August 6, 2008, based on financial information provided by Complainant, the CAP tier was changed from Tier C to Tier D.  Id.  

13.	On October 8, 2008, PECO wrote off from Complainant’s account a $354.08 balance consisting of preprogram arrears. Id.

14.	On January 7, 2009, based on verified information provided by Complainant, the CAP tier was once again changed from Tier D to Tier C.   Tr. 24.

15.	January 7, 2009 was the last date that the Complainant recertified for the CAP program.  His next recertification is scheduled for January 7, 2011.  Id. 

16.	Respondent entered a Motion to Dismiss the Complaint because the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  


DISCUSSION
		
In his Formal Complaint, Mr. Jefferson alleges that he is unable to pay his electric and gas bills, and that he received notice that his electric and gas services are being terminated.  As relief, he requests that the Commission establish a payment arrangement for him.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Act reads as follows:

(c)	Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Complainant’s account was first enrolled in Respondent’s CAP program on February 22, 2006, at Tier D.  Respondent removed the account from the CAP program on March 26, 2007, upon being informed that the rate payer was no longer in the household.  Tr. 23, PECO Exhibit 4.  The account was re-enrolled in CAP, Tier D, on December 7, 2007.  On July 7, 2008, based on income information provided by the rate payer, the CAP tier was changed from Tier D to Tier C.  Id.  On August 6, 2008, based on financial information provided by the Complainant, the CAP tier was changed from Tier C to Tier D.  Id.  On October 8, 2008, PECO wrote off from Complainant’s account a $354.08 balance consisting of preprogram arrears. Id.  On January 7, 2009, based on verified information provided by Mr. Jefferson, the CAP tier was once again changed from Tier D to Tier C.   Tr. 24.  Complainant is currently participating in PECO’s CAP program and receives CAP rate discount corresponding to Tier C, for both his residential electric and gas services at his property.[footnoteRef:1]  Tr. 25.   [1:  PECO customers are eligible to receive Tier C CAP rate discount if the verified gross income for their household is between 26% and 50% of the Federal Poverty Level Guidelines.  The current Federal Poverty Level (100%) for a household of seven individuals is $2,772.5 per month.  In 2008, the Federal Poverty Level for a household of the same size was $2,666.67 per month.] 


The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP program, meets the requirements of 66 Pa. C.S. § 1403 and therefore, the Commission lacks the authority to establish a payment arrangement for Complainant. 

For the reasons stated above, Respondent’s Motion to Dismiss the Complaint will be granted, and Mr. Jefferson’s Complaint will be dismissed in its entirety, with prejudice.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4. 	 Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S. § 1405(c).


ORDER


THEREFORE, 

IT IS ORDERED:

1.	That PECO Energy Company’s Motion to Dismiss the Complaint filed by Tyrone Jefferson at Docket No. C-2009-2129127 is granted.

2.	That the Formal Complaint filed by Tyrone Jefferson against PECO Energy Company at Docket No. C-2009-2129127 is dismissed in its entirety, with prejudice.

3.	That the record at Docket No. C-2009-2129127 is marked closed.


Dated:		June 14, 2010				_____________________________
							Eranda Vero	
							Special Agent
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