BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Shelleyann Neal




:








:


v.





:

C-2010-2172402








:

PECO Energy Company



:

ORDER GRANTING THE PRELIMINARY OBJECTIONS OF PECO ENERGY COMPANY AND DIRECTING THE MATTER BE SET FOR HEARING


On April 21, 2010, Shelleyann Neal (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that she had paid the amount due on her bill but her service was disconnected anyway because she was not aware of the reconnection fee.  Once she paid the reconnection fee, her service was not reconnected for three days.  She seeks a permanent injunction on termination of services and damages of $1,000 to reimburse her for her hotel stay, dining, and spoiled perishables that were in her refrigerator and freezer.  


On May 18, 2010, PECO filed its Answer denying that its actions were improper, New Matter stating that the Complainant has a history of account delinquency and setting forth the details of its termination procedure, and Preliminary Objections (POs) which seeks dismissal of the Complaint insofar as it seeks damages.


On June 8, 2010, Complainant filed an Answer/Response to New Matter, which denied the material allegations, and to Preliminary Objections, which seeks dismissal of the POs for failure to attach Exhibit 1 to the pleadings, thereby denying Complainant the opportunity to respond to relevant averments.


On June 9, 2010, a Motion Judge Assignment Notice was issued which assigned the POs to me.  The pleadings are closed, and the POs are ready for decision.
DISCUSSION


Commission regulations permit the filing of preliminary objections:

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  


Therefore, in deciding preliminary objections, the focus is on the Complainant’s pleadings.  



PECO bases its POs on the Complainant’s request for damages, stating that to the extent that the Complaint seeks compensation for damages, the request must be denied.  Complainant responds that PECO failed to include Exhibit 1, which is referred to in the POs, and therefore, the Complainant has been denied the opportunity to respond to averments.  This defect, Complainant avers, is fatal and the POs must be dismissed.


A review of the pleadings shows that PECO refers to Exhibit 1 in its Answer and identifies it as “a copy of the account activity statement.”  Answer, ¶4.   An account activity statement is a listing of customer usage, meter readings, PECO’s billing dates and amounts, due dates, and customer payments.  This Exhibit is meant to support the facts stated in New Matter, which states detailed allegations of facts regarding the Complainant’s payment history.  


Complainant states that the POs should be dismissed based on the omission of Exhibit 1, but the Respondent’s New Matter and its supporting documentation is not relevant to the evaluation of POs.
  Rather, POs are based on a scrutiny of the Complaint itself.  In addition, these are fact pleadings, and there is no requirement that supporting documentation be attached.  The documents do not need to be produced until the evidentiary hearing.  Referring to an attachment which supports the facts stated is not harmful to the Respondent’s POs.  


Respondent states that the request for damages cannot be granted because the Commission is without jurisdiction to award damages, and therefore, PECO asks that the Commission strike the request for relief which includes damages.  


Complainant responds that the doctrine of primary jurisdiction is a doctrine that creates a workable relationship between the courts and administrative agencies wherein, in appropriate circumstances, the courts can have the benefit of the agency’s views on issues within the agency’s competence.  Elkin v. Bell Telephone Co. of PA., 491 Pa. 123, 420 A.2d 371 (1980).  Complainant then cites judicial abstention, which is the choice of a forum to decline to hear a case.  Neither of these doctrines is relevant to the present case.  
           “Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration.”  Riedel v. The Human Relations Comm’n of the City of Reading, 739 A.2d 121 (Pa. 1999).  Subject matter jurisdiction is a prerequisite to exercising the power to decide a controversy.  See Hughes v. Pa. State Police, 619 A.2d 390 (Pa.Cmwlth. 1992), app. denied, 637 A.2d 293 (Pa. 1993).




The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  The agency is bound by the Public Utility Code (“The Code”) and “possesses only the authority the state legislature has specifically granted to it in the Code[‘s] . . . express language or necessary implication therefrom.”  Sowers v. PPL Gas Utilities Corp., Docket No. C-20066530, (entered January 26, 2007) (citing 66 Pa C.S. §§1011, et seq.); See Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Auth. v. Pa. Public Util. Comm’n., 237 A.2d 602 (Pa. 1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Dep’t of Highways v. Pa. Public Util. Comm’n., 182 A.2d 267 (Pa.Super. 1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).
           Jurisdiction cannot be created by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement will create jurisdiction where it otherwise does not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa.Super. 1982), nor can jurisdiction be conferred by waiver or estoppel.  In re Borough of Valley-Hi, 420 A.2d 15 (Pa.Cmwlth. 1980).


The Public Utility Code does not confer the authority to grant monetary damages to a complainant.  Feingold v. Bell of PA., 777 Pa. 1, 282 A.2d 1191 (1977), 1977 Pa. LEXIS 957.   The POs are granted insofar as they seek a finding that no monetary damages will be awarded from this Commission.  If there is a finding of inadequate service, the Respondent is warned that it may be subject to civil penalties, which will be paid into the general fund of the Commonwealth of Pennsylvania and not to Complainant.  


The Complaint also alleges that there is a reliability, safety or quality problem with my utility service; that she wants a payment agreement; and that she would like a permanent injunction on termination of services.  The matter will be set for hearing in which the Complainant will be given an opportunity to prove that there a reliability, safety or quality problem and that she is entitled to a payment agreement.  She is advised that she has the burden of proving her allegations with substantial evidence by the introduction of testimony and documentary exhibits.  Complainant is warned that she will not be given a permanent injunction on termination of services. 

THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by PECO Energy Company against Shelleyann Neal in the case captioned Shelleyann Neal v. PECO Energy Company., filed at PUC Docket No. C-2010-2172402 are granted insofar as they seek a holding that the Commission cannot award monetary damages.



2.
That case captioned Shelleyann Neal v. PECO Energy Company., filed at PUC Docket No. C-2010-2172402 be set for hearing.

Dated:  June 25, 2010





___________________________









Susan D. Colwell









Administrative Law Judge
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� New matter and its supporting documentation may be used to support a motion for judgment on the pleadings or motion for summary judgment if the allegations are not denied, but here a responsive pleading did deny them.  
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