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HISTORY OF THE PROCEEDING

On July 13, 2009, Enola McGrew-Duncan (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  At paragraph 4A of the complaint form, requesting the nature of the complaint, the complaint simply states “Water damage to my apartment building when the water was not disconnected (See Attached)”.

Attached to the complaint form are several documents.  One document is a recitation of events that occurred at 347 Baker Street, Clairton, Pennsylvania during the time period from June 2007 through June 2008.  According to this document, the water pipes inside one of the rental units at 347 Baker Street froze and burst during November 2007.  According to this document, the Respondent had assured the Complainant that it had shut off the water at 347 Baker Street.
Another document attached to the complaint outlines the water damage in each of the four rental units located at 347 Baker Street.  The document also asserts that water leaked into the basement of the building, damaging the furnaces and hot water heaters located there.

At paragraph 5 of the complaint form, requesting how the Complainant wants the complaint resolved, the complaint states “I would like for an investigation to be completed regarding this matter.  I will be filing a civil suit to have PWA to pay for damages to my property”.  The complaint contains no other request for relief.

The Respondent filed an answer with new matter on August 5, 2009.  The answer admits that the Complainant contacted the Respondent regarding water damage to the property at 347 Baker Street.  The answer states that the Respondent disconnected water service in December 2007 after the Respondent’s employee heard water running while inspecting the property at 347 Baker Street.
The new matter asserts that the Respondent’s records show that the Complainant and/or tenant did not request that the Respondent disconnect service for the property at 347 Baker Street.  The Respondent’s records show that the Respondent’s employee visited the property at 347 Baker Street on December 14, 2007 to investigate zero usage.  The employee discovered that the property was vacant and shut off the water supply at the curb stop.  According to the new matter, when the Respondent’s employee visited the property on December 26, 2007, the service to the property had been turned back on without the Respondent’s knowledge or permission.  The employee shut off the water service at the curb box again.  The answer and new matter request that the Commission dismiss or deny the complaint.
By notice dated November 4, 2009, the Commission scheduled this matter for a telephonic hearing on December 14, 2009 at 10:00 a.m.  I issued a prehearing order on November 5, 2009 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted a telephonic hearing on Monday, December 14, 2009 at 10:00 a.m. as scheduled.  Brian J. Knipe, Esquire appeared on behalf of the Respondent.  The Complainant appeared pro se.  Prior to any testimony being placed on the record, the Respondent objected to the Complainant prosecuting the complaint because the Complainant did not own the property at 347 Baker Street.  According to the Respondent, public records indicate that the property at 347 Baker Street is owned by a Georgia limited liability company.  (N.T. 6-7)
The Complainant, a Georgia resident, indicated that she had transferred ownership of the property at 347 Baker Street to A-Rize-N Management Company in April 2006.  The Complainant had created this limited liability company under Georgia law without the aid of an attorney.  (N.T. 7-10)  The Complainant also indicated that she assumed that the limited liability company had automatically dissolved since she had not “filed for status in two years”.  (N.T. 9)  
Rather than conduct an evidentiary hearing, I directed that the Respondent file a preliminary objection within thirty days.  (N.T. 11-12)  I directed that the Complainant file a response to the motion within ten days after receiving it.  (N.T. 12)
By notice dated January 7, 2010, the Commission scheduled this matter for a telephonic hearing on March 18, 2010 at 10:00 a.m.  On January 13, 2010 the Respondent filed a preliminary objection.  The preliminary objection asserted that the Complainant lacked standing to prosecute the complaint because she was neither the customer of record for the property at 347 Baker Street nor the owner of record for that property.
The preliminary objection alleged that the Allegheny County property assessment records show that the property at 347 Baker Street is owned by A-Rize-N Management Co., LLC.  The preliminary objection alleged that A-Rize-N Management Co., LLC is a Georgia limited liability company organized by the Complainant on or about February 7, 2006.
According to the preliminary objection, the Complainant lacked standing to prosecute the complaint because she did not have an interest that is substantial, immediate and direct.  According to the preliminary objection, the Complainant was not the customer of record for the property at 347 Baker Street at the time the events alleged in the complaint took place.  The Complainant did not live at the property and did not own the property.  The Respondent concluded that there is no nexus between the Respondent’s alleged conduct and the Complainant.  Rather, A-Rize-N Management Co., LLC was the actual party with a substantial, direct and immediate interest in this matter.  The preliminary objection concluded that the complaint must be brought in the name of A-Rize-N Management Co., LLC.  

On January 21, 2010, the Complainant, pursuant to 52 Pa. Code §§1.15, filed a motion requesting an extension of time until February 22, 2010 to retain counsel and file an answer to the Respondent’s preliminary objection.  The Respondent did not oppose the Complainant’s request.  By order dated February 8, 2010, I granted the Complainant’s request and directed that she file an answer to the preliminary objection on or before February 22, 2010.  The Complainant did not file an answer to the Respondent’s preliminary objection. 
On February 23, 2010, I issued an order denying the preliminary objection.  I agreed with the Respondent that the since the Complainant was neither the customer of record nor a resident at the property when the events set forth in the complaint occurred, the Complainant lacked standing and could not maintain this action as a customer.  I also agreed with the Respondent that the Complainant was not the owner of the property at the time the events set forth in the complaint occurred.  However, I concluded that as an officer of A-Rize-N Management Co., LLC, the Complainant had standing to file the complaint in her individual capacity on behalf of the company.  I held that in order to prosecute the complaint at a hearing, A-Rize-N Management Co., LLC had to be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  I warned the Complainant that I would not allow the Complainant to present testimony at a hearing unless A-Rize-N Management Co., LLC was represented by an attorney admitted to practice in the Commonwealth of Pennsylvania, consistent with the Commission’s rulings in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino).
On March 8, 2010, Burrell A. Brown, Esquire filed a notice of appearance on behalf of  A-Rize-N Management Co., LLC and the Complainant and a motion to add A-Rize-N Management Co., LLC as a party to this proceeding.  The motion alleged that A-Rize-N Management Co., LLC owns the property at 347 Baker Street and that the Complainant was the sole owner and officer of A-Rize-N Management Co., LLC.  The motion stated that A-Rize-N Management Co., LLC agreed with the allegations set forth in the complaint filed by its officer, the Complainant.

I conducted a further telephonic hearing as scheduled on March 18, 2010.  Burrell A. Brown, Esquire appeared on behalf of the Complainant and A-Rize-N Management Co., LLC.  The Complainant testified but presented no exhibits.  Brian J. Knipe, Esquire appeared on behalf of the Respondent which presented three witnesses and seven exhibits which I admitted into the record.  At the conclusion of the hearing, the parties requested the opportunity to file briefs and agreed to a briefing schedule.  (N.T. 92-96) 
I issued an order on March 18, 2010 setting forth a briefing schedule  directing that the parties file and serve main briefs on or before May 28, 2010 and file and serve reply briefs on or before June 11, 2010.

On May 28, 2010, the Respondent filed its main brief (M.B.)  On June 11, 2010, the Complainant filed her reply brief. (R.B.)  By letter filed June 11, 2010, the Respondent advised the Commission that it would not be filing a reply brief.  The initial hearing resulted in a transcript of eighty-nine pages.  The record closed on June 11, 2010, the date the Complainant filed her reply brief.  For the reasons set forth below, I will deny the Complainant’s complaint.
FINDINGS OF FACT

1.
The Complainant currently resides in Georgia.  (N.T. 25)  

2.
The Complainant purchased the property at 347 Baker Avenue from Albert and Gladys Johnson.  (N.T. 25, Pa. American Ex. E)  

3.
The Complainant transferred the property to A-Rize-N Management Co., LLC in 2006.  (N.T. 25, Pa. American Ex. E)  

4.
A-Rize-N Management Co., LLC is a Georgia limited liability company.  (Pa. American Ex. F)   

5.
A-Rize-N Management Co., LLC is not registered to do business in the Commonwealth of Pennsylvania.  (Pa. American Ex. G)  

6.
The Complainant is the president and sole owner of A-Rize-N Management Co., LLC.  (N.T. 25)  

7.
A-Rize-N Management Co., LLC is the current owner of the property.  (N.T. 25)

8.
The property at 347 Baker Avenue has four apartments.  (N.T. 25, 31)  

9. 
Three of the apartments have separate water meters.  (N.T. 26)
10.
Apartment 1 is located in the front of the building on the top floor and has three bedrooms.  (N.T. 32)  

11.
One apartment has two bedrooms and the remaining two apartments each have one bedroom.  (N.T. 32)  

12.
The water service for Apartment 1 is in the tenant’s name.  (N.T. 40)  

13.
When she first purchased the property, the Complainant had the responsibility for the water service revert to her when a tenant moved out.  (N.T. 41, 44)  

14.
The Complainant cancelled this arrangement with the Respondent by faxing a request to the Respondent in 2003.  (N.T. 41, 44)  

15.
After she faxed the request to the Respondent, responsibility for the water service did not revert to her or A-Rize-N Management Co., LLC when a tenant moved.  (N.T. 41) 

16.
The Complainant contracts with a property manager, Rudy Skrinjorich, to manage the property.  (N.T. 33)  

17.
Mr. Skrinjorich has worked for the Complainant for approximately three years.  (N.T. 38)  

18.
Mr. Skrinjorich maintains the property and collects the rent.  (N.T. 43)  

19.
Mr. Skrinjorich is expected to visit the property approximately once a month.  (N.T. 43)  

20.
Mr. Skrinjorich also operates as a heating and cooling contractor under the name Jefferson Heating and Cooling.  (N.T. 38)    

21.
The Complainant has not visited the property at 347 Baker Avenue since August 2009.  (N.T. 41)

22.
In March 2007, A-Rize-N Management Co., LLC rented Apartment 1 to Mr. Hawkins.  (N.T. 34)  

23.
Mr. Hawkins entered into a one year lease agreeing to pay $450.00 per month in rent.  (N.T. 35)  
24.
Under the lease, Mr. Hawkins was responsible for utility service, including the water service.  (N.T. 28)  
25.
Mr. Hawkins remained in Apartment 1 until June 2007, when he moved.  (N.T. 26)  
26.
Mr. Hawkins did not inform the Complainant when he moved and she does not have a current address for Mr. Hawkins.  (N.T. 35, 44-45)  
27.
The Complainant did not contact the Respondent to determine if the Respondent had terminated water service for 347 Baker Avenue.  (N.T. 91)
28.
After A-Rize-N Management Co., LLC discovered that Mr. Hawkins had moved, the Complainant directed Mr. Skrinjorich to clean Apartment 1.  (N.T. 37)  

29.
In July 2007, Mr. Skrinjorich informed the Complainant that he had cleaned the apartment.  (N.T. 28)  

30.
Mr. Skrinjorich did not indicate to the Complainant that there was any damage to Apartment 1 at that time.  (N.T. 38)  

31.
Mr. Skrinjorich did not indicate whether water service was available to Apartment 1 or whether there was water running anywhere at 347 Baker Avenue.  (N.T. 39-40)  

32.
In October 2007, Mr. Skrinjorich told the Complainant that he visited Apartment 1 with a prospective tenant.  (N.T. 28, 30, 34)  
33.
Mr. Skrinjorich did not indicate to the Complainant that there was any damage to Apartment 1 at that time.  
34.
Mr. Skrinjorich did not indicate whether water service was available to Apartment 1 or whether there was water running anywhere at 347 Baker Avenue.  
35.
The prospective tenant decided not to lease Apartment 1 and it remained vacant.

36.
In March 2008, Mr. Skrinjorich told the Complainant that he visited Apartment 1 with a prospective tenant, Mr. Graves.  (N.T. 28-29, 34)  

37.
Mr. Skrinjorich indicated to the Complainant that there was extensive water damage to the entire building at 347 Baker Avenue, including Apartment 1.  (N.T. 29-30)  

38.
The Complainant has received an estimate of $7,098.00 to repair the damage to 347 Baker Avenue.  (N.T. 29)

39.
The Respondent’s records indicated that Tim Coss was the customer of record for Apartment 1 starting in February 2007, not Mr. Hawkins.  (N.T. 51-52, 54, Pa. American Ex. A, B)  

40.
According to the Respondent’s records, Tim Coss made payments on his bill in April and May 2007 in the amounts of $40.54 and $23.00 respectively.  (N.T. 54)  

41.
Mr. Coss had an account balance of approximately $40.00 in June 2007 for water service to Apartment 1.  (N.T. 54-55) 

42.
The Respondent’s records do not show any notification from Mr. Coss or Mr. Hawkins that they had moved.  (N.T. 55-56)  

43.
The Respondent’s records do not show any notification from the Complainant that Mr. Hawkins had moved.  (N.T. 56)  

44.
The Respondent’s records do not show any request from either 
Mr. Coss or Mr. Hawkins that the Respondent discontinue service to Apartment 1.  (N.T. 55-56)  
45.
The Respondent’s records do not show any request from the Complainant that the Respondent discontinue service to Apartment 1.  (N.T. 56)  
46.
The Respondent discontinued service to Apartment 1 in January 2008 after it discovered that the property at 347 Baker Avenue was deserted.  (N.T. 57)  

47.
The Respondent’s records indicate that the Respondent sent a ten day shut off notice to Tim Coss on September 28, 2007 and a three day shut off notice on October 9, 2007.  (N.T. 60, Pa. American Ex. B)
48.
The Respondent sent another ten day shut off notice on 
November 6, 2007, a three day shut off notice on November 13, 2007 and a forty-eight hour shut off notice on December 17, 2007.  (N.T. 62, Pa. American Ex. B)

49.
When the Respondent connected service at 347 Baker Street in January 2007, its service order indicates that someone had stolen the existing meter at that location.  (N.T. 74-75)  
50.
The Respondent had to install a new meter with a reading of 0.  (N.T. 74-75)  
51.
The Respondent turned on the water for 347 Baker Street at the curb stop.  (N.T. 74-75, Pa. American Ex. A, pg. 7-8)

52.
Another service order indicates that on December 14, 2007, the Respondent’s field service representative checked the meter for Apartment 1 due to zero usage for a period of three months or greater.  (N.T. 75-76)  
53.
According to the service order, the field service representative heard running water and turned off water service for 347 Baker Avenue at the curb stop.  (N.T. 75-76)  
54.
At this time the meter reading was 20.  (N.T. 75-76, Pa. American Ex. C, pg. 6-7)

55.
Another service order indicates that on December 26, 2007, the Respondent’s field service representative executed an order to shut off service to Apartment 1 for non-payment.  (N.T. 77-78)  
56.
According to the service order, the field service representative found water service on and turned off water service for 347 Baker Avenue at the curb stop.  (N.T. 77-78)  
57.
The Respondent had not turned the water service on between December 14, 2007 and December 26, 2007.  (N.T. 78)  
58.
On December 26, 2007, the meter reading was still 20.  (N.T. 78, Pa. American Ex. C, pg. 8-9)

59.
Another service order indicates that on January 10, 2008, the Respondent’s field service representative checked the meter for Apartment 1.  
60.
According to the service order, the field service representative found water service off and left it off at the curb stop.  
61.
The field service representative noted that the property at 347 Baker Avenue was vacant.  
62.
At this time the meter reading was still 20.  (N.T.  79, Pa. American Ex. C, 10-11)

63.
Another service order indicates that on March 5, 2008, the Respondent’s field service representative checked the meter for Apartment 1 to verify that the water service was off.  (N.T. 79)  
64.
According to the service order, the field service representative found water service on and that the property at 347 Baker Avenue was wide open.  
65.
The field service representative removed the meter for Apartment 1 and turned off water service for 347 Baker Avenue at the curb stop.  
66.
The Respondent had not turned the water service on between January 10, 2008 and March 5, 2008 and no one asked the Respondent’s permission to turn the water service on for the property at 347 Baker Avenue.  (N.T. 80)  
67.
At this time the meter reading was 4435.  (N.T. 79-80, Pa. American Ex. C)

DISCUSSION

As a preliminary matter, I will address the motion to add A-Rize-N Management Co., LLC as a party to this proceeding.  The motion alleges that A-Rize-N Management Co., LLC owns the property at 347 Baker Street and that the Complainant is the sole owner and officer of A-Rize-N Management Co., LLC.  At the hearing, the Respondent opposed the motion because the motion suggested that A-Rize-N Management Co., LLC was not already part of the proceeding by stating that it was an indispensible party and should be joined for that reason.  The Respondent contended that the complaint should be dismissed.  (N.T. 19-20)
I ruled that the Commission’s decisions were clear that an individual corporate officer could file a complaint on behalf of a corporate entity.  (N.T. 21)  However, I also explained that it was not clear from the Commission’s decisions in Cars R Us and Torino whether a complaint filed by a corporate officer had to name the corporation as the complainant or whether the complaint could name the corporate officer as the complainant on behalf of the corporation.  (N.T. 20-21)  Since the Commission’s decisions were not clear, I determined that the caption of the complaint should be modified to indicate that the complaint was filed by the Complainant on behalf of A-Rize-N Management Co., LLC and granted the motion to that extent.  (N.T. 21)
I will next address the issue of monetary damages. The Commission cannot order an award of this nature. There is no question that the Commission lacks authority to award damages. Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995)  The Complainant will have to pursue any action for damages in another forum.
Turning to the merits, I will provide some background information and a brief chronology of events that led to the Complainant’s complaint, taken from the evidence presented by the Complainant at the hearing.  I will then present the chronology of events, taken from the evidence presented by the Respondent.  Finally I will address the Complainant’s contentions and the merits of the case.  
I will first provide some background information.  The Complainant currently resides in Georgia.  (N.T. 25)  The Complainant testified that she purchased the property at 347 Baker Avenue from Albert and Gladys Johnson.  (N.T. 25, Pa. American Ex. E)  The Complainant transferred the property to A-Rize-N Management Co., LLC in 2006.  (N.T. 25, Pa. American Ex. E)  A-Rize-N Management Co., LLC is a Georgia limited liability company.  (Pa. American Ex. F)   A-Rize-N Management Co., LLC is not registered to do business in the Commonwealth of Pennsylvania.  (Pa. American Ex. G)  The Complainant is the president and sole owner of A-Rize-N Management Co., LLC.  (N.T. 25)  A-Rize-N Management Co., LLC is the current owner of the property.  (N.T. 25)
The property at 347 Baker Avenue has four apartments.  (N.T. 25, 31)  Three of the apartments have separate water meters.  (N.T. 26)  Apartment 1 is located in the front of the building on the top floor and has three bedrooms.  (N.T. 32)  One apartment has two bedrooms and the remaining two apartments each have one bedroom.  (N.T. 32)  The water service for Apartment 1 is in the tenant’s name.  (N.T. 40)  When she first purchased the property, the Complainant had the responsibility for the water service revert to her when a tenant moved out.  (N.T. 41, 44)  The Complainant cancelled this arrangement with the Respondent by faxing a request to the Respondent in 2003.  (N.T. 41, 44)  After she faxed the request to the Respondent, responsibility for the water service did not revert to her or A-Rize-N Management Co., LLC when a tenant moved.  (N.T. 41) 
Since the Complainant resides in Georgia, she contracts with a property manager, Rudy Skrinjorich, to manage the property.  (N.T. 33)  Mr. Skrinjorich has worked for the Complainant for approximately three years.  (N.T. 38)  As the property manager, Mr. Skrinjorich maintains the property and collects the rent.  (N.T. 43)  He is also expected to visit the property approximately once a month.  (N.T. 43)  Mr. Skrinjorich also operates as a heating and cooling contractor under the name Jefferson Heating and Cooling.  (N.T. 38)  The Complainant has not visited the property at 347 Baker Avenue since August 2009.  (N.T. 41)  

Having provided some background information, I will now provide a brief chronology of events that led to the Complainant’s complaint taken from the evidence presented by the Complainant at the hearing.  In March 2007, A-Rize-N Management Co., LLC rented Apartment 1 to Mr. Hawkins.  (N.T. 34)  According to the Complainant, Mr. Hawkins entered into a one year lease agreeing to pay $450.00 per month in rent.  (N.T. 35)  Under the lease, Mr. Hawkins was responsible for utility service, including the water service.  (N.T. 28)  Mr. Hawkins remained in Apartment 1 until June 2007, when he moved.  (N.T. 26)  The Complainant testified that Mr. Hawkins did not inform her when he moved and she does not have a current address for Mr. Hawkins.  (N.T. 35, 44-45)  The Complainant also testified that she did not contact the Respondent to determine if the Respondent had terminated water service for 347 Baker Avenue.  (N.T. 91) 
After A-Rize-N Management Co., LLC discovered that Mr. Hawkins had moved, the Complainant directed Mr. Skrinjorich to clean Apartment 1.  (N.T. 37)  In July 2007, Mr. Skrinjorich informed the Complainant that he had cleaned the apartment.  (N.T. 28)  Mr. Skrinjorich did not indicate to the Complainant that there was any damage to Apartment 1 at that time.  (N.T. 38)  Mr. Skrinjorich did not indicate whether water service was available to Apartment 1 or whether there was water running anywhere at 347 Baker Avenue.  (N.T. 39-40)  
In October 2007, Mr. Skrinjorich told the Complainant that he visited Apartment 1 with a prospective tenant.  (N.T. 28, 30, 34)  Mr. Skrinjorich did not indicate to the Complainant that there was any damage to Apartment 1 at that time.  
Mr. Skrinjorich did not indicate whether water service was available to Apartment 1 or whether there was water running anywhere at 347 Baker Avenue.  The prospective tenant decided not to lease Apartment 1 and it remained vacant.
In March 2008, Mr. Skrinjorich told the Complainant that he visited Apartment 1 with a prospective tenant, Mr. Graves.  (N.T. 28-29, 34)  Mr. Skrinjorich indicated to the Complainant that there was extensive water damage to the entire building at 347 Baker Avenue, including Apartment 1.  (N.T. 29-30)  The Complainant testified that she has received an estimate of $7,098.00 to repair the damage to 347 Baker Avenue.  (N.T. 29)  
I will now present the chronology of events taken from the evidence presented by the Respondent.  Judy McCoy-Jordan testified on behalf of the Respondent that its records indicated that Tim Coss was the customer of record for Apartment 1 starting in February 2007, not Mr. Hawkins.  (N.T. 51-52, 54, Pa. American Ex. A, B)  According to the Respondent’s records, Tim Coss made payments on his bill in April and May 2007 in the amounts of $40.54 and $23.00 respectively.  (N.T. 54)  Mr. Coss had an account balance of approximately $40.00 in June 2007 for water service to Apartment 1.  (N.T. 54-55)    

The Respondent’s records do not show any notification from Mr. Coss or Mr. Hawkins that they had moved.  (N.T. 55-56)  The records do not show any notification from the Complainant that Mr. Hawkins had moved.  (N.T. 56)  The records do not show any request from either Mr. Coss or Mr. Hawkins that the Respondent discontinue service to Apartment 1.  (N.T. 55-56)  The Respondent’s records do not show any request from the Complainant that the Respondent discontinue service to Apartment 1.  (N.T. 56)  The Respondent discontinued service to Apartment 1 in January 2008 after it discovered that the property at 347 Baker Avenue was deserted.  (N.T. 57)  According to the Respondent, the Complainant should have notified it in June 2007 when she discovered that the Apartment was vacant.  (N.T. 57-58)  
The Respondent’s records indicate that the Respondent sent a ten day shut off notice to Tim Coss on September 28, 2007 and a three day shut off notice on October 9, 2007.  (N.T. 60, Pa. American Ex. B)  Apparently, the Respondent did not complete the shut off process.  The Respondent’s records do not provide any information on why it did not complete the shut off process at this time.  (N.T. 60-61)  Subsequently, the Respondent sent another ten day shut off notice on November 6, 2007, a three day shut off notice on November 13, 2007 and a forty-eight hour shut off notice on December 17, 2007.  (N.T. 62, Pa. American Ex. B)
Dave Gumbert testified on behalf of the Respondent that when it connected service at 347 Baker Street in January 2007, its service order indicates that someone had stolen the existing meter at that location.  (N.T. 74-75)  As a result, the Respondent had to install a new meter with a reading of 0.  The Respondent turned on the water for 347 Baker Street at the curb stop.  (N.T. 74-75, Pa. American Ex. A, pg. 7-8)

Another service order indicates that on December 14, 2007, the Respondent’s field service representative checked the meter for Apartment 1 due to zero usage for a period of three months or greater.  (N.T. 75-76)  According to the service order, the field service representative heard running water and turned off water service for 347 Baker Avenue at the curb stop.  (N.T. 75-76)  At this time the meter reading for Apartment 1 was 20.  (N.T. 75-76, Pa. American Ex. C, pg. 6-7)
Another service order indicates that on December 26, 2007, the Respondent’s field service representative executed an order to shut off service to Apartment 1 for non-payment.  (N.T. 77-78)  According to the service order, the field service representative found water service on and turned off water service for 347 Baker Avenue at the curb stop.  (N.T. 77-78)  The Respondent had not turned the water service on between December 14, 2007 and December 26, 2007.  (N.T. 78)  On December 26, 2007, the meter reading for Apartment 1 was still 20.  (N.T. 78, Pa. American Ex. C, pg. 8-9)

Another service order indicates that on January 10, 2008, the Respondent’s field service representative checked the meter for Apartment 1.  According to the service order, the field service representative found water service off and left it off at the curb stop.  The field service representative noted that the property at 347 Baker Avenue was vacant.  At this time the meter reading for Apartment 1 was still 20.  (N.T.  79, Pa. American Ex. C, 10-11)

Another service order indicates that on March 5, 2008, the Respondent’s field service representative checked the meter for Apartment 1 to verify that the water service was off.  (N.T. 79)  According to the service order, the field service representative found water service on and that the property at 347 Baker Avenue was wide open.  The field service representative removed the meter for Apartment 1 and turned off water service for 347 Baker Avenue at the curb stop.  The Respondent had not turned the water service on between January 10, 2008 and March 5, 2008 and no one asked the Respondent’s permission to turn the water service on for the property at 347 Baker Avenue.  (N.T. 80)  At this time the meter reading for Apartment 1 was 4435.  (N.T. 79-80, Pa. American Ex. C)

Having presented a brief chronology of events that led to the Complainant’s complaint taken from the evidence presented by the Complainant and the Respondent, I will now address the Complainant’s contentions.  The Complainant asserts that the Respondent should have shut off water service to Apartment 1 either immediately after the tenant moved from the apartment or when the tenant failed to pay the bill.  By failing to shut off water service to 347 Baker Avenue, the Respondent provided inadequate, unreasonable service, according to the Complainant.  I will address these arguments in turn.

First, the Complainant contends that the Respondent should have shut off service to Apartment 1 after the tenant, Mr. Hawkins, vacated the apartment.  (R.B. 6-7) By failing to shut off the water when Apartment 1 was vacated, the Complainant argues that the Respondent provided unreasonable or inadequate service.  This unreasonable or inadequate service led to the damage to the property at 347 Baker Avenue, according to the Complainant.

In response, the Respondent argues that it received no information that Tim Coss, the person its records showed as the customer of record for Apartment 1, had moved from Apartment 1.  (M.B. 7-9)  Furthermore, its records indicate that it never received a request from anyone to discontinue service for Apartment 1.  The Respondent contends that since it had no notice that the tenant vacated Apartment 1 and received no request to discontinue service to Apartment 1, it had no knowledge that Apartment 1 was vacant.  In the absence of any such knowledge, the Respondent argues that it acted reasonably and did not violate the Public Utility Code or Commission regulations by continuing service to Apartment 1.  I agree. 
The Respondent provided evidence from its records that it had not received either a notice that Apartment 1 had been vacated or a request that the service to Apartment 1 be discontinued.  The Complainant did not rebut this evidence.  Since the Respondent had no notice that Apartment 1 had been vacated and had received no request to discontinue service, it reasonably believed that Apartment 1 was occupied and treated the account for Apartment 1 accordingly. 
The Respondent had no authority to terminate or transfer service in the absence of a request to do so.  The Commission’s regulation regarding discontinuance of service at 52 Pa. Code §56.16(a) requires that the ratepayer must give notice to the utility that the ratepayer wishes to discontinue service.  In the absence of such a notice, the ratepayer continues to be responsible for the service rendered.  The Respondent complied with 52 Pa. Code §56.16(a) by continuing service to Apartment 1 in the absence of any instruction to the contrary.  
The Complainant had the burden of proof to establish by a preponderance of the evidence that Tim Coss, the ratepayer of record, notified the Respondent in June 2007 to discontinue service in order to authorize the Respondent to discontinue service and to relieve himself of responsibility for the charges incurred after that date.  The Complainant failed to provide any evidence on this issue.  I conclude that the Complainant has failed to establish by a preponderance of the evidence that Tim Coss or any other person or entity notified the Respondent in June 2007 to discontinue service.  The Respondent therefore had no obligation under Commission regulations to discontinue service to Apartment 1.  
The Public Utility Code at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the safety, reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v . Bell Telephone Co., 243 A.2d 346 (Pa. 1968)  However, neither the Public Utility Code nor the Commission’s regulations requires public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 requires public utilities to provide reasonable and adequate, not perfect service.  
To find that the Respondent violated the Public Utility Code in this case by failing to shut off water service to Apartment 1 when it had no knowledge that Apartment 1 was vacant and had received no request to discontinue service, would be to hold the Respondent to a standard far beyond what the Public Utility Code requires.  The Respondent did not violate the Public Utility Code by failing to discontinue service to Apartment 1.  
Alternatively, the Complainant apparently contends that when the bill for Apartment 1 went unpaid, the Respondent should have shut off water service to the apartment more quickly than it did.  (R.B. 6-7)  The Complainant argues that by failing to shut off the water in a timely fashion when the bill for Apartment 1 went unpaid, the Respondent provided unreasonable or inadequate service.  This unreasonable or inadequate service led to the damage to the property at 347 Baker Avenue, according to the Complainant.  I disagree.
Before it could terminate service to Apartment 1 for non-payment, the Respondent had to provide notice to the customer of record.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq. at 66 Pa. C.S. §1406(a)(1) provides that a public utility may terminate service for non-payment of an account after providing notice to the customer as set forth in 66 Pa. C.S. §1406(b).  The provision at 66 Pa. C.S. §1406(b)(1)(i) directs that a public utility shall provide a written termination notice to the customer at least ten days prior to the date of the proposed termination.  The termination notice remains effective for sixty days.  The provision at 66 Pa. C.S. §1406(b)(1)(ii) directs that a public utility shall attempt to contact the customer in person or by phone at least three days prior to the scheduled termination.
The Respondent’s records indicate that the Respondent sent a ten day shut off notice to Tim Coss on September 28, 2007, and a three day shut off notice on October 9, 2007.  (N.T. 60, Pa. American Ex. B)  Subsequently, the Respondent sent another ten day shut off notice on November 6, 2007, a three day shut off notice on November 13, 2007 and a forty-eight hour shut off notice on December 17, 2007.  The Complainant did not rebut this evidence.  
The Complainant had the burden of proof to establish by a preponderance of the evidence that the Respondent failed to comply with the Public Utility Code or Commission regulations by failing to terminate service to Apartment 1 for non-payment sooner.  Apparently, the Complainant contends that the Respondent should have sent the termination notices sooner so that it could have terminated service sooner.  The Respondent’s records show that Tim Coss made a payment on his bill in May 2007 in the amount of $23.00.  (N.T. 54)  The question then is whether the four month delay between the Respondent receiving a payment in May 2007 and the Respondent sending a ten day shut off notice on September 28, 2007 constituted unreasonable service and violated the Public Utility Code or Commission regulations.  I conclude that it does not.

My research has not uncovered any regulation, statutory provision, Commission decision or Pennsylvania appellate court decision that requires a public utility to commence the termination process for non-payment within a certain time period.  The parties have not cited any regulations, statutes, Commission decisions or court decisions ruling on this issue.  As stated earlier, the Public Utility Code at 66 Pa. C.S. §1501 only requires public utilities to provide reasonable and adequate, not perfect service.  

In this case, I find that the Respondent acted reasonably in initiating termination of service for non-payment four months after receiving its last payment. I do so for several reasons.  First, the usage for Apartment 1 was minimal.  During the period from March 2007 through June 2007, the usage for Apartment 1 varied from 12 to 5.  (Pa. American Ex. B, pg. 1)  Given this minimal usage it would be difficult to notice when the usage dropped significantly enough to indicate that Apartment 1 was vacant.

Second, in July 2007 the usage for apartment registered 2.  (Pa. American Ex. B, pg. 1)  This usage may have been the result of the property manager, Mr. Skrinjorich, cleaning Apartment 1 in July 2007.  This was half of the previous month’s usage and would not necessarily indicate that Apartment 1 had been vacated.  Many people go on vacation during the summer and, depending on the length of their vacation, water usage could drop substantially.

Third, the amount due was not substantial.  The September 28, 2007 notice indicates that the overdue amount was $54.00.  (Pa. American Ex. B, pg. 2)  Given this relatively small amount, this particular account would be a relatively low priority for the Respondent.  

Given these factors, the four month delay between the Respondent receiving a payment in May 2007 and the Respondent sending a ten day shut off notice on September 28, 2007 did not constitute unreasonable or inadequate service.  The Respondent did not violate the Public Utility Code by waiting four months from the time it received a payment to send a ten day shut off notice to the tenant and commence termination for non-payment.
The Respondent did terminate service to Apartment 1 but that termination was not as a result of non-payment.  The Respondent presented evidence that that on December 14, 2007, its field service representative checked the meter for Apartment 1 due to zero usage for a period of three months or greater. The field service representative discovered that the entire building at 347 Baker Avenue was deserted.  In addition, the field service representative heard running water.  The field service representative turned off water service for 347 Baker Avenue at the curb stop.  (N.T. 75-76, Pa. American Ex. C)  On December 26, 2007, the Respondent’s field service representative checked the meter for Apartment 1 and found water service on.  The field service representative turned off water service for 347 Baker Avenue at the curb stop again.  
On March 5, 2008, the Respondent’s field service representative checked the meter for Apartment 1 to verify that the water service was off.  The field service representative found the water service on and that the property at 347 Baker Avenue was wide open.  The field service representative removed the meter for Apartment 1 and turned off water service for 347 Baker Avenue at the curb stop a third time.  (N.T. 79, Pa. American Ex. C)  The Complainant did not rebut this evidence.   

The provision of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq. at 66 Pa. C.S. §1406(c) provides that that a public utility may immediately terminate service when a customer takes certain actions.  Those actions include unauthorized use of service and tampering with the public utility’s equipment.  When the field service representative visited the property at 347 Baker Avenue on December 14, 2007, the property was vacant, yet the field service representative could hear running water.  The field service representative reasonably concluded that unauthorized use of service was taking place and shut off water service at the curb stop.  
When the field service representative visited the property at 347 Baker Avenue on December 26, 2007 and March 5, 2008, the water had been turned back on at the curb stop.  The field service representative reasonably concluded that someone was tampering with the Respondent’s equipment and shut off water service at the curb stop.  I conclude that the Respondent’s immediate termination of water service in these circumstances was reasonable and authorized by the Public Utility Code.  The Respondent did not violate the Public Utility Code or Commission regulations by immediately terminating service under these circumstances.

Finally, the Complainant contends that, had the Respondent secured the curb stop, the property at 347 Baker Avenue would not have been vandalized.  According to the Complainant, the Respondent provided unreasonable, inadequate service by failing to secure the curb stop to prevent unknown third parties from turning the water service on for 347 Baker Avenue.  (R.B. 8-9)  I disagree.
I reach this conclusion for several reasons.  Initially, the Respondent had no reason to believe that anyone would attempt to turn the water back on at the curb stop since the property was vacant.  Given the status of the property, the Respondent acted reasonably by simply turning off the water service at the curb stop.  

Second, gaining access to the curb stop requires some specialized knowledge.  One opens or closes the curb stop using a special tool called a curb key.  (N.T. 76)  The curb stop is located approximately three feet below ground in the curb box.  There is a lid on top of the curb box.  The lid is secured by a bolt.  (N.T. 76-77)  In order to turn on the water service at the curb stop, one would have to unbolt the lid to the curb box, extend the curb key three feet down into the curb box and use the curb key to move the curb stop to the open position.  Given the knowledge and tools necessary to operate the curb stop, it was reasonable for the Respondent to believe it was not necessary to take any additional steps to secure the curb stop.  

Third, opening the curb stop at 347 Baker Avenue without the authorization or approval of the Respondent constitutes criminal conduct.  An unknown and unauthorized person opened the curb stop for the water line servicing 347 Baker Avenue.  Opening the curb stop in these circumstances constitutes either criminal mischief as set forth at 18 Pa. C.S. §3304 or theft of services as set forth at 18 Pa. C.S. §3926.  Commonwealth v. Deer, 615 A.2d 386 (Pa. Super 1992); Commonwealth v. Gallagher, 582 A.2d 1349 (Pa. Super. 1990)  
The Respondent could not reasonably be expected to anticipate that an unknown individual would engage in criminal conduct by opening the curb stop at 347 Baker Avenue after the Respondent had closed the curb stop.  To find that the Respondent violated the Public Utility Code in this case by failing to anticipate the criminal conduct of a third party would be to hold the Respondent to a standard far beyond what the Public Utility Code requires.  Such a holding would, in effect, make the Respondent responsible for the criminal conduct of another.  For all the above reasons, I conclude that the Respondent acted reasonably and did not violate the Public Utility Code by failing to take additional steps to secure the curb stop in this case.  

In summary, based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent violated either the Public Utility Code or Commission regulations.  Since the Complainant has failed to establish the allegations set forth in the complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §§332(a)

ORDER



THEREFORE,



IT IS ORDERED:


1.
That the caption of this matter shall be modified to indicate that Enola McGrew-Duncan filed the complaint on behalf of A-Rize-N Management Co., LLC.
2.
That the complaint of Enola McGrew-Duncan on behalf of A-Rize-N Management Co., LLC against Pennsylvania American Water Company at Docket No. C-2009-2119162 is hereby denied.



3.
That the record at Docket No. C-2009-2119162 is marked closed.

Date:
June 15, 2010
______________________________



David A. Salapa



Administrative Law Judge
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