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HISTORY OF THE PROCEEDING

On October 16, 2009, Delois Ramsey (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) asserting that she can only afford to pay $1,000 per month on her utility bill.  The Complainant requests that the Commission order a payment arrangement she can afford. 

The Respondent filed an answer to the complaint on November 16, 2009.  The answer denies that the Complainant is unable to pay on her balance of $14,973.78.  The answer alleges that the Complainant’s failure to make timely payments has resulted in the current arrearages.  The answer states that in July 2009, the Commission’s Bureau of Consumer Services (BCS) at Case No. 002563009 issued a decision directing the Complainant to pay a budget billing amount of $311.00 but that the Complainant has made no payments on the account.  The answer has a copy of the BCS decision attached to it and marked as Exhibit 2.  The answer alleges that the Complainant has made only one payment on her utility bill in 2009.  The answer contends that, since the Complainant has not made a good faith effort to pay her utility bills, she is undeserving of a payment agreement.  The Respondent requests that the Commission dismiss the complaint. 

By hearing notice dated March 16, 2010, the Commission scheduled a hearing for this matter on April 15, 2010, at 9:30 a.m. in an available hearing room, 801 Market Street in Philadelphia and assigned the case to Special Agent Eranda Vero.


By letter dated March 30, 2010, the Complainant requested that Special Agent Vero continue the hearing due to a “medical related illness”.  By notice dated April 5, 2010, the Commission scheduled a telephonic hearing for this matter on May 12, 2010.  Special Agent Vero issued a prehearing order on April 23, 2010 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  By hearing notice dated April 28, 2010, the Commission reassigned the case to me.  I conducted the initial hearing as scheduled on May 12, 2010.  



The Complainant presented testimony and sponsored no exhibits.  Tishekia Williams, Esquire represented the Respondent which sponsored the testimony of one witness, Teresa Anne Ferrier, and three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of twenty-one pages.  The record closed on May 21, 2010, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will dismiss the complaint.

FINDINGS OF FACT



1.
The Complainant resides at 127 Overhill Road, Upper Darby with her two children, ages 8 and 14.  (N.T. 6, 9)  


2.
The Complainant’s husband does not live with her.  (N.T.  9, 13)
  

3.
The Complainant owns a commercial building at 2719 West Girard Avenue.  (N.T. 6)  


4.
The Complainant operates a furniture store at 2719 West Girard Avenue.  (N.T. 7)  


5.
The building at 2719 West Girard Avenue contains four rooms in addition to the furniture store.  (N.T. 7)  


6.
The Complainant’s adult relative stays in one of the four rooms.  
(N.T. 7-8)


7.
The remaining three rooms are vacant.  (N.T. 7-8)

  

8.
The building at 2719 West Girard Avenue has only one electric meter.  (N.T. 8)


9.
The Complainant and her mother held joint title to the property at 2719 West Girard Avenue.  (N.T. 11)  


10.
At some point in the past, the Complainant’s mother leased the property at 2719 West Girard Avenue to a tenant.  (N.T. 11)  


11.
The lessee was responsible for paying the utility bills under the terms of the lease.  (N.T. 11)  


12.
The lessee failed to pay any of the utility bills and vacated the building at 2719 West Girard Avenue.  (N.T. 11-12)
  

13.
The lessee provided no forwarding address and the Complainant has been unable to locate the lessee.  (N.T. 12-13)
  

14.
The Complainant’s mother transferred her interest in the property at 2719 West Girard Avenue to the Complainant earlier this year.  (N.T. 12)  


15.
The Complainant’s sole source of income is the furniture store.  (N.T. 9)
  

16.
The Complainant earns approximately $1,200 per month operating the furniture store.  (N.T. 9)
  

17.
This income has been steady for the past year with no substantial reduction.  (N.T. 10)


18.
The Complainant has been the rate payer of record since May 2006 when she initiated service.  (N.T. 16)



19.
The Respondent’s records indicate that the building at 2719 West Girard Avenue is a commercial account.  (PECO Ex. 1)
  

20.
The Complainant’s current account balance for the building at 2719 West Girard Avenue is $15,114.76.  (PECO Ex. 1, N.T. 15)
  

21.
The Complainant made a payment on the account on May 3, 2010 in the amount of $500.00.  (N.T. 15-16)  


22.
The Complainant has made five payments on the account since July 2007 in addition to the May 5, 2010 payment.  (PECO Ex. 1, N.T. 16)


23.
BCS issued a decision at Case No. 002563009 on July 27, 2009.  (PECO Ex. 2, N.T. 16)  


24.
The BCS decision directed the Complainant to pay a budget amount of $311.00 plus $2,216 on the arrearage.  (PECO Ex. 2, N.T. 16)



25.
The Complainant paid the Respondent $497.00 on January 4, 2010, $400.00 on February 3, 2010 and $500.00 on May 3, 2010.  (PECO Ex. 1)
  

26.
The Commission’s Secretary’s Bureau received the complaint filed by the Complainant on October 16, 2009.  (PECO Ex. 3, N.T. 17)


27.
The Complainant did not adhere to the BCS decision regarding her payment arrangement.  (N.T. 17)
DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600  (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  In this case, the Complainant does not contest the accuracy of the Respondent’s bills.  The Complainant simply requests a more affordable payment arrangement.  (N.T. 8)  



However she manages her household budget, the Complainant will have to pay the Respondent for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982) The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004.)  


I will first provide a brief description of the facts surrounding the complaint.  The Complainant currently resides at 127 Overhill Road, Upper Darby with her two children, ages 8 and 14.  Her husband does not live with her at this time.  The Complainant also owns a commercial building at 2719 West Girard Avenue.  The Complainant operates a furniture store at 2719 West Girard Avenue.  When I asked the Complainant if the building at 2719 West Girard Avenue contained any residences or apartments, the Complainant replied “No, there’s rooms”.  (N.T. 7)  The building at 2719 West Girard Avenue contains four rooms in addition to the furniture store.  The Complainant’s relative stays in one of the four rooms to “keep an eye on the property”.  (N.T. 7)  The Complainant requests that the Commission order a payment arrangement for the building at 2719 West Girard Avenue.  The building at 2719 West Girard Avenue has only one electric meter.


According to the Complainant, she and her mother held joint title to the property at 2719 West Girard Avenue.  At some point in the past, her mother leased the property at 2719 West Girard Avenue to a lessee.  According to the Complainant, this lessee was responsible for paying the utility bills under the terms of the lease.  The lessee failed to pay any of the utility bills and vacated the building at 2719 West Girard Avenue.  The lessee provided no forwarding address and the Complainant has been unable to locate the lessee.  The Complainant testified that her mother transferred her interest in the property at 2719 West Girard Avenue to the Complainant earlier this year.  



The Complainant’s sole source of income is the furniture store.  The Complainant earns approximately $1,200 per month operating the furniture store.  This income has been steady for the past year.  The Complainant testified that she has not suffered a substantial reduction in her income in the last year or two.  (N.T. 10)  


According to the Respondent’s witness, the Complainant has been the rate payer of record since May 2006 when she initiated service.  The Respondent’s records indicate that the building at 2719 West Girard Avenue is a commercial account.  (PECO Ex. 1)  According to the Respondent’s records, the Complainant’s current account balance for the building at 2719 West Girard Avenue is $15,114.76.  (PECO Ex. 1)  The Complainant made a payment on the account on May 3, 2010 in the amount of $500.00.  According to the Respondent’s records, the Complainant has made five payments on the account since July 2007 in addition to the May 3, 2010 payment.



The Respondent provided a copy of its summary of the BCS decision at Case No. 002563009 issued July 27, 2009.  (PECO Ex. 2)  The BCS decision directed the Complainant to pay a budget amount of $311.00 plus $2,216 on the arrearage.  The Complainant paid the Respondent $497.00 on January 4, 2010, $400.00 on February 3, 2010 and $500.00 on 
May 3, 2010.  (PECO Ex. 1)  The Respondent also provided a copy of the complaint filed by the Complainant showing that the Commission’s Secretary’s Bureau received the complaint on October 16, 2009.


I will now address the merits of the complaint.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  The statute at 66 Pa. C.S. §1405(a) states:

(a) General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.



The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” as defined by 66 Pa. C.S. §1403.  If the Complainant is not a “customer”, the Commission is not authorized to establish a payment arrangement between her and the Respondent.  The statute at 66 Pa. C.S. §1403 defines a customer as follows:  
 “Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 
In this case, the Complainant is not a natural person in whose name a residential account is listed.  The account for the property at 2719 West Girard Avenue is a commercial account.  In addition, the Complainant is not an occupant of the property at 2719 West Girard Avenue.  The Complainant testified that she resides elsewhere with her two children.  The person staying at 2719 West Girard Avenue is a relative of the complainant.  That relative does not receive a separate utility bill.  The Complainant is not a “customer” as defined by 66 Pa. C.S. §1403.  Since the Complainant is not a “customer”, the Commission lacks the authority to establish a payment arrangement between her and the Respondent.  
Prior to the enactment of the Responsible Utility Customer Protection Act, the Commission did order payment arrangements for individuals in situations similar to the Complainant’s.  My research reveals Commission decisions predating the enactment of the Responsible Utility Customer Protection Act where the Commission established payment arrangements for commercial accounts.  Where a customer used his building both for a barbershop and his residence, the Commission held it was appropriate to establish a payment arrangement on a commercial account.  Underwood v. Equitable Gas Company, Docket No. Z‑00329032 (Order entered April 22, 1997).  Likewise, the Commission established a payment arrangement where the customer resided in the same building as his carpet sweeper business.  Hall v. Columbia Gas of Pennsylvania, Inc., Docket No. F-00897770 (Order entered January 10, 2003).  In these situations where a commercial account also involved an individual residing at the premises, the Commission ordered a payment arrangement pursuant to the payment plan protections found in Chapter 56 of its regulations.  
Recently, in George v. Equitable Gas Company, LLC, Docket No. 
F-2009-2125863 (Initial decision issued April 14, 2010), Administrative Law Judge (ALJ) John H. Corbett, Jr. followed these decisions and ordered a payment arrangement for a commercial account where the complainant resided in a hotel, now closed, that was owned by her family.  In ordering this result, ALJ Corbett stated that the Commission had applied the Responsible Utility Customer Protection Act to these situations, citing Davis v. The Peoples Natural Gas Company, t/a Dominion Peoples, Docket No. F-01957148, (Order entered November 14, 2006).  

I agree with ALJ Corbett’s reasoning regarding the applicability of the Responsible Utility Customer Protection Act to situations where the individual in whose name the commercial account is listed also resides at the property.  The individual in that circumstance is an occupant and owner of the property where there is residential service.  This is consistent with the definition of “customer” set forth in at 66 Pa. C.S. §1403 as an adult occupant of the property.  
In this case, the Complainant does not reside at 2719 West Girard Avenue.  She does not occupy the property where residential service is sought.  She is not a “customer” as defined by 66 Pa. C.S. §1403.  Therefore the decisions cited above are inapplicable.
My research reveals one case, Davis v. The Peoples Natural Gas Company, t/a Dominion Peoples, Docket No. F-01957148, (Order entered November 14, 2006), where the Commission ordered a payment arrangement pursuant to the Responsible Utility Customer Protection Act for an individual who did not reside at a commercial property.  In his initial decision in Davis, ALJ Michael A. Nemec found that the complainant owned a business located at 202 Tioga Street, Johnstown but did not reside there.  She did lease a second floor apartment at that address to an unidentified tenant.  The address had only one meter for both the complainant’s business and the second floor apartment.  The utility’s records listed the property at 202 Tioga Street as a combined commercial and residential account.  The complainant requested a payment arrangement.  
In his initial decision in Davis, ALJ Nemec ordered a payment arrangement.  Although the initial decision in Davis does not discuss the definition of “customer” found at 66 Pa. C.S. §1403, the complainant in Davis was a person in whose name a residential account was listed and therefore a customer as defined by the statute since the utility listed the account for 202 Tioga Street as a combined commercial and residential account.  Under this circumstance, the complainant was entitled to a payment arrangement pursuant to 66 Pa. C.S. §1405.  The Commission adopted ALJ Nemec’s initial decision without modification.  
In this case, the Respondent lists the account for 2719 West Girard Avenue as solely a commercial account.  The Davis decision is not applicable to this case.  The Complainant is therefore not a “customer” entitled to a payment arrangement.   
Since the Complainant did not timely appeal the BCS decision at Case No. 002563009, I cannot direct her to pay the budget amount of $311.00 plus $2,216 on the arrearage ordered by BCS.  The Complainant is not challenging the BCS decision but is requesting another payment arrangement.  Nugent v PECO Energy Company, Docket No. C-2009-2096243 (Order entered April 26, 2010).  Even if I were to conclude that the Complainant was a “customer” entitled to a payment arrangement, I could not order a second payment arrangement pursuant to 66 Pa. C.S. §1405(c) since the Complainant testified that her income has been steady for the last year and she has not suffered a substantial reduction in income in the last year.  (N.T. 10)  Since I have concluded that the Commission lacks the authority to order a payment arrangement in these circumstances, the full balance is due and payable.  For the foregoing reasons, I will dismiss the complaint and enter the following order.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.



2.
The Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).

4.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401-1418, applies to this proceeding.

5.
The Commission is authorized to establish a payment arrangement between a public utility and a customer.  66 Pa. C.S. §1405(a).

6.
The Complainant has not met her burden of proving that she is entitled to a second payment arrangement.  66 Pa. C.S. §1405(c).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Delois Ramsey against PECO Energy Company at Docket Number C-2009-2138088fillin "Docket No." \d "" is dismissed.



2.
That the record at Docket No. C-2009-2138088fillin "Docket No." \d "" is marked closed.

Date:
May 28, 2010
















David A. Salapa










Administrative Law Judge
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