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Re: Palmerton Telephone Company v. Global NAPs South, Inc., Global NAPS 
Pennsylvania, Inc. and Global NAPs, Inc. 
Dkt. No. C-2009-2093336 

Dear Secretary Chiavetta: 

Global NAPs South, Inc., Global NAPs Pennsylvania, Inc., Global NAPs, Inc. and 
other affiliates (collectively "Global NAPs") files this letter in response to the June 
25th letter of Palmerton Telephone Company, suggesting that a recent decision of 
the Ohio PUC, in AT&T Ohio v. Global NAPs Ohio, should be considered by the 
Pennsylvania Public Utility Commission ("Commission") in ruling on Global NAPs' 
pending petition for reconsideration. Global NAPs submits that the Ohio PUC 
decision is not relevant to the issues in this proceeding. 

The Palmerton complaint docketed at C-2009-2093336 concerns Paimerton's tariff-
based claims for access charges. In the Ohio case, all of the tariff-based issues 
were raised in the Federal District Court for the Southern District of Ohio, where 
District Court Judge Marbley issued an opinion on March 15, 2010,1 denying Ohio 
Bell's motion for summary judgment due to uncertainty about what percentage of 
Global's traffic was VoIP and the existence of an unsettled question about how VoIP 
was to be billed. Id., at 3-4. A copy of the Court's decision is included with this 
letter. 

The Ohio PUC case did not involve access charges (contrary to Paimerton's 
statement in its letter).2 That case centered primarily on reciprocal compensation 

1 Ohio Bell Tel. v. Global NAPs. Ohio Inc. et al., 2010 WL 987053 at*3 (March 15, 
2010) (copy enclosed). 
2 See AT&T Ohio v. Global NAPs Ohio, case no. 08-690-TP-CSS (Order issued 
June 9, 2010) at 19 (". . . . AT&T Ohio emphasizes t h a t . . . it is only seeking the 
lower reciprocal compensation rates.") 
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issues arising under an Interconnection Agreement ("ICA") that dealt expressly with 
procedures governing the resolution of VoIP disputes.3 The Ohio PUC decision is 
primarily based on the conclusion that Global did not comply promptly enough with 
particular dispute resolution terms of the ICA which the PUC determined had to be 
satisfied in VoIP disputes arising under the contract, and was thus liable for full 
charges due to the perceived breach of those terms, as interpreted by the 
Commission. Id., at 29-30. 

Unlike in Ohio, the parties here have no interconnection agreement nor is there any 
agreement between the parties governing dispute resolution. Palmerton does not 
seek reciprocal compensation and it has never claimed that it was contractually 
entitled to an opportunity to negotiate or discuss the dispute with Global. Indeed the 
record demonstrates that Palmerton filed its complaint without an attempt to 
negotiate or discuss the dispute with Global NAPs. Its position has always been that 
it is entitled to full payment under its tariffs, not to some negotiated or discounted 
figure arrived at through a settlement procedure. 

For all the above reasons, Global NAPs submits that the Ohio case submitted by 
Palmerton is irrelevant to this case and provides no precedent relevant to the issues 
raised in Global NAPs pending petition for reconsideration. 

Very truly yours. 

Daniel P. Delaney 
PA Attorney I.D. 239 
Counsel for Global 

Enclosure 

c: James H. Cawley, Chairman 
Tyrone J. Christy, Vice Chairman 
Wayne E. Gardner, Commissioner 
Robert F. Powelson, Commissioner 
William Coleman, Commissioner 
Certificate of Service 

3 See id., at 28 ("the Commission recognizes that the resolution of these disputes 
centers on the interpretation ofthe applicable sections ofthe interconnection 
agreement.") 
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United States District Court, 
S.D. Ohio, 

Eastern Division. 
The OHIO BELL TELEPHONE CO., INC., Plaintiff, 

v. 
GLOBAL NAPS OHIO, INC., et al., Defendant. 

No. C2-06-CV-549. 

March 15, 2010. 

Mark Stephen Stemm. Daniel R. Conway, Tracie N. 
Ransom, Porter Wright Morris & Arthur, Columbus, 
OH, Christian F. Binnig, Dennis G. Friedman, Hans 
J. Germann. J. Tyson Covey, Theodore A. 
Livingston, Jr.. Mayer, Brown, Rowe & Maw, LLP, 
Chicago, IL, for Plaintiff. 

Sarah Daggett Morrison. Gerhardt A Gosncll. 11. 
Chester Willcox & Saxbe LLP, Columbus, OH, Dana 
S. Katz, Fox Rothschild LLP, Harry Martin Davidow. 
New York, NY, Eric Charles Osterberg, Joseph M. 
Pastore, Paul R. Dehmel. Fox Rothschild LLP, Stam­
ford, CT, James R. Schcltema, Jeffrey C. Melick. 
Global Naps, Inc., Norwood, MA, for Defendant. 

OPINION AND ORDER 

ALGENON L. MARBLEY, District Judge. 

I. INTRODUCTION 

*1 This matter is before the Court on Plaintiff The 
Ohio Bell Company, Inc.'s Motion for Summary 
Judgment (Doc. 158) and Defendants Global NAPS 
Ohio, Inc., et al.'s Cross-Motion for Summary Judg­
ment (Doc. 163). Because a variety of material fac­
tual issues remain, Plaintiffs Motion is GRANTED 
in part and DENIED in part, and Defendants' Motion 
is DENIED. 

II. BACKGROUND 

A. FACTUAL BACKGROUND 

Plaintiffi'Thtf Ohio Bell Company, Inc. ("AT & T 
Ohio") engages'in the telecommunications industry 
as an Incumbent Local Exchange Carrier ("ILEC"). 
Defendant Global NAPs Ohio, Inc. ("Global Ohio") 
does business as a Competitive Local Exchange Car­
rier ("CLEC"). Defendant Ferrous Miner Holdings, 
Ltd. ("Ferrous") is Global Ohio's parent company. 
The other Defendants-Global NAPs, Inc.; Global 
NAPs New Hampshire, Inc.; Global NAPs Networks, 
Inc.; and Global NAPs Realty, Inc.-are subsidiaries 
of Ferrous. It is not disputed that Global Ohio has no 
employees, assets, or revenues of its own. Global 
Ohio, along with the other subsidiaries, has been 
categorized as a "paper" or "file" company, estab­
lished only for purposes of meeting regulatory re­
quirements for doing business in Ohio. 

AT & T Ohio and Global Ohio do business pursuant 
to an interconnection agreement ("ICA") signed by 
both parties, and pursuant to AT & T Ohio's state and 
federal tariffs. The Telecommunications Act of 1996, 
47 U.S.C, ?S 251 et seq.. ("the Act") was designed to 
promote competition in the telecommunications in­
dustry. In an attempt to curb the sometime prohibitive 
costs of entry into the market, the Act requires 
ILECs, such as AT & T Ohio, to provide CLECs, 
such as Global Ohio, with access to their networks. 
This access is necessary to allow the CLECs custom­
ers to send calls to and receive calls from customers 
ofthe ILEC. 

The Act requires that, when a CLEC requests access 
to an ILECs network, the parties negotiate and estab­
lish an ICA. The ICA sets for the terms, conditions, 
and pricing arrangements by which the communica­
tions traffic of the CLECs customers will be trans­
ported over the ILECs networks. The ICA may be 
established through voluntary negotiation, mediation, 
or compulsory arbitration conducted by a state com­
mission, such as PUCO.~ The Act mandates that, 
unless the parties have otherwise agreed, rales under 
the ICA "shall be based on the cost (determined 
without reference to a rate-of-return or other rate-
based proceeding) of providing the interconnection." 
47 U.S.C. S252fdynfAV 

FNI. The Seventh Circuit Court of Appeals 
further explained the relationship between 

2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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ILECs and CLECs as follows: 

First, an "incumbent local exchange car­
rier" (a carrier that provided local phone 
services when the Act was passed, such as 
Illinois Bell) is required to interconnect on 
demand with other carriers that provide 
local telecommunications services within 
its service area. A carrier demanding in­
terconnection must negotiate with the in­
cumbent local exchange carrier on price 
and other terms. Ifthe two carriers cannot 
reach agreement, their disagreement is 
submitted to what is called "arbitration," 
but is really the first state in a regulatory 
proceeding, as the "arbitration" decision 
must be submitted to the state regulatory 
commission for its approval, as must an 
agreement reached by negotiation. ///. Bell 
Tel. Co. v. Global NAPs III. Inc.. 551 
F.3d587. 591 (7th Cir.2008). 

Pursuant to the ICA and AT & T Ohio's state and 
federal tariffs, AT & T Ohio provided several ser­
vices to Global Ohio. The ICA specified that the par­
ties were responsible for establishing an SS7 connec-
,tion through which telecommunications would be 
transmitted. Global Ohio requested two signals and 
links for that purpose, and AT & T Ohio provided 
them. In addition, AT & T Ohio provided terminating 
services to Global Ohio, allowing Global Ohio to 
transmit telecommunications to AT & T Ohio cus­
tomers. Global Ohio never compensated AT & T 
Ohio for provision of the links and services, nor did 
Global Ohio compensate AT & T Ohio for the termi­
nating services. Global contends that it is not required 
to compensate AT & T Ohio for either service. 

*2 AT & T Ohio also provided number portability 
queries to Global Ohio so that Global Ohio would be 
able to properly locate and deliver telecommunica­
tions to users who had switched carriers but retained 
the same phone number. Global Ohio never compen­
sated AT & T Ohio for those services, and now con­
tends that it is not required to. 

B. PROCEDURAL BACKGROUND 

AT & T Ohio originally filed its complaint against 
Global Ohio in 2006, alleging that Global Ohio had 
failed to pay for services provided by AT & T Ohio. 

(Doc. 2). AT & T Ohio later amended its complaint 
to add the other defendants: Ferrous Miner Holdings, 
Ltd. ("Ferrous")-Global Ohio's parent company-as 
well as other subsidiaries of Ferrous, including 
Global NAPs, Inc., Global NAPs New Hampshire, 
Inc., Global NAPs Networks, Inc., and Global NAPs 
Realty, Inc. (Doc. 14). Those additional defendants 
were added because AT & T Ohio alleged that they 
were liable for Global Ohio's debts as alter egos of 
Global Ohio. AT & T Ohio's original complaint al­
leged that Global Ohio had violated AT & T Ohio's 
federal and state tariffs, as well as the interconnection 
agreement that had been signed by both Global Ohio 
and AT & T Ohio. Defendants filed a Motion to 
Dismiss for Lack of Jurisdiction (Doc. 61), alleging 
that because AT & T Ohio had not first submitted its 
claims to the Public Utilities Commission of Ohio 
("PUCO"), the Court did not have jurisdiction over 
the claims. In addition, Defendants alleged that AT & 
T Ohio's federal and state tariff claims should also be 
dismissed because they were simply claims for 
breach ofthe ICA, disguised as tariff claims. Finally, 
Defendants alleged that this Court lacked jurisdiction 
over AT & T Ohio's remaining quantum meruit claim 
because the federal question raised by the other 
claims no longer gave the Court subject matter juris­
diction. This Court granted the motion with respect to 
AT & T Ohio's breach of ICA claims, but denied it in 
all other respects. 

Meanwhile, a similar case, ///. Bell v. Global NAPs 
Illinois ("the Illinois case"), proceeded in the North-
em District of Illinois. This Court set the trial in this 
case to begin the Monday following a jury verdict in 
the Illinois case.— AT & T Ohio then filed the in­
stant Motion for Summary Judgment, and Defendants 
responded by filing a Cross-Motion for Summary 
Judgment. Oral argument on both parties' motions 
was held on February 19, 2010. 

FN2. There are actually two cases happen­
ing in Illinois, much like there are two cases 
happening here-one in front of a district 
court, and one in front of the state commis­
sion. The case in the Northern District of Il­
linois is currently awaiting a decision from 
the Illinois Commerce Commission. 

III. STANDARD OF REVIEW 

Summary judgment is proper if "there is no genuine 

2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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issue as to any material fact [such that] the movant is 
entitled to judgment as a matter of law." Fed.R.Civ.P. 
56(C). But "summary judgment will not lie if the ... 
evidence is such that a reasonable jury could return a 
verdict for the non-moving party." Anderson v. Lib­
erty Lobby. Inc.. 477 U.S. 242. 248, 1Q6 S.Ct. 2505. 
91 L.Ed.2d 202 (1986). In considering a motion for 
summary judgment, a court must construe the evi­
dence in the light most favorable to the non-moving 
party. Matsushita Elec. Indus. Co. v. Zenith Radio 
Corp.. 475 U.S. 574, 587, 106 S.Ct. 1348. 89 L.Ed.2d 
538 (1986). The movant therefore has the burden of 
establishing that there is no genuine issue of material 
fact. Celotex Corp. v. Catrett. Al l U.S. 317. 322-23. 
106 S.Ct. 2548. 91 L.Ed.2d 265 (1986); Barnhart v. 
Pickrel Schaeffer & Ebelinz Co.. 12 F.3d 1382. 
1388-89 f6th Cir. 1993). The central inquiry is 
"whether the evidence presents a sufficient disagree­
ment to require submission to a jury or whether it is 
so one-sided that one party must prevail as a matter 
of law." Anderson. A l l U.S. at 251-52. But the non-
moving party "may not rest merely on allegations or 
denials in its own pleading." Fed.R.Civ-P. 56(e)(2); 
see Celotex. Al l U.S. at 324; Searcy v. City of'Day­
ton. 38 F.3d 282, 286 (6th Cir. 1994). The non-
moving party must present "significant probative 
evidence" to show that there is more than "some 
metaphysical doubt as to the material facts." Moore 
v. Philip Morris Co., 8 F.3d 335, 339-40 (6th 
Cir. 1993). When ruling on a motion for summary 
judgment, a district court is not required to sift 
through the entire record to drum up facts that might 
support the nonmoving party's claim. Inter Royal 
Corp. v. Sponseller. 889 F.2d 108, 111 (6th 
Cir, 1989). Instead, the Court may rely on the evi­
dence called to its attention by the parties. Id. 

IV. ANALYSIS 

A. VOICE OVER INTERNET PROTOCOL 
CONFLICT 

*3 Global Ohio contends that most, if not all, of the 
traffic it transmitted to AT & T Ohio consisted of 
Voice over Internet Protocol ("VoIP") traffic. Global 
Ohio further contends that such traffic is not subject 
to state or federal tariffs, and is also not covered by 
the ICA. Essentially, Global Ohio's position is that it 
should not have to compensate AT & T Ohio for any 
services AT & T Ohio provided, because any such 
services related to Global Ohio's carrying of VoIP 

traffic, and AT & T Ohio is forbidden from charging 
Global Ohio (pursuant either to AT & T Ohio's state 
and federal tariffs, or the ICA) for any services re­
lated to VoIP traffic. AT & T Ohio, on the other 
hand, contends that little ifany of Global Ohio's traf­
fic was VoIP, and that, even if all ofthe traffic were 
VoIP, Global Ohio is still obligated to compensate 
AT & T Ohio pursuant to both AT & T Ohio's tariffs 
and the ICA. 

As an threshold matter, the Court notes that, taken to 
its logical conclusion, Global Ohio's argument is a 
circular one. Global Ohio contends, in the first in­
stance, that AT & T Ohio's tariffs cannot establish the 
compensation rate because the ICA controls, and the 
ICA cannot be superseded by tariffs.— The next step 
in Global Ohio's logic is that the ICA does not allow 
AT & T Ohio to charge Global Ohio for its services, 
because the ICA does not provide for compensation 
for services related to VoIP traffic, and all of Global 
Ohio's traffic was VoIP. Essentially, then, Global 
Ohio contends that the ICA-the document that both 
parties agree governs their relationship-does not ad­
dress the only type of traffic involved in the parties' 
relationship. The existence ofthe ICA, however, pre­
vents AT & T Ohio from charging for its services 
based upon its valid state and federal tariffs. The 
Court cannot accept the proposition that AT & T 
Ohio is barred from any compensation for its services 
based solely on the fact that it entered into an agree­
ment that did not address the services for which it 
should be compensated. 

FN3. The Seventh Circuit recognized tele­
communications carriers' authority "to make 
binding interconnection agreements setting 
forth the prices ofthe services agreed upon," 
rather than relying on tariffs to set all rates. 

' ///. Bell. 551 F .3da t593 (citing 47 U.S.C. 5 
252jVyT0-

Despite the circularity of Global Ohio's logic, there 
remains a question regarding whether any or all of 
the traffic carried by Global Ohio and transmitted to 
AT & T Ohio was VoIP traffic. That remaining fac­
tual question is material, and summary judgment is, 
therefore, inappropriate. The Court will nonetheless 
address each claim in the Amended Complaint and 
explain why neither party is entitled to summary 
judgment on each claim. 

'2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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B. TERMINATING ACCESS CHARGES 

Counts II and IV ofthe Amended Complaint involve 
charges levied by AT & T Ohio on Global Ohio for 
providing terminating services. Local carriers are 
required to provide long-distance carries with access 
to their local networks, both for call origination and 
call termination, so that an end-user is able to make 
and to receive long-distance calls using the telephone 
line provided by his or her local service provider. 
Long-distance carriers are required to pay local carri­
ers access charges in order to access the local net­
works.— 

FN4. The. D.C. Circuit has explained the 
system as follows: 

Long-distance telephone carriers (also 
called "interexchange carriers" or "IXCs") 
generally do not directly connect to their 
telephone customers. Rather, long­
distance telephone traffic is ordinarily 
transmitted by a local exchange carrier 
(also called a "LEC") from its originating 
customer to an IXC. Then the "IXC carri­
ers the traffic to its region of destination 
and hands it off to the LEC there." For 
example, if a customer in Washington, 
D.C, who subscribes to Verizon for local 
service and AT & T for long-distance ser­
vice, calls a relative in Florida, who sub­
scribes to Bellsouth for local service, the 
call initially will travel over Verizon's fa­
cilities. Verizon will hand off the call to 
AT & T's facilities, which will carry the 
call to Florida before handing it off to 
BellSouth's facilities for delivery to the 
caller's relative. AT & T will charge the 
caller for the telephone call, and will pay 
"originating" access charges to Verizon 
and "terminating" access charges to Bell­
South. 

AT & T Corp. v. F.C.C. 292 F.3d 808. 
809 fD.C.Cir.2002t. 

*4 In this case, Global Ohio, as a long-distance car­
rier, accessed AT & T Ohio's local network to termi­
nate calls in Ohio. It is undisputed that AT & T Ohio 
billed Global Ohio for those terminating services, and 
that Global Ohio never paid AT & T Ohio. The dis­

pute lies in the rate which Global Ohio was required 
to pay for those services. 

AT & T Ohio contends that the ICA is silent as to 
terminating charges, and that AT & T Ohio's federal 
and state tariffs therefore establish the rate. Because 
AT & T Ohio billed Global Ohio pursuant to the rates 
established by the federal and state tariffs, AT & T 
Ohio asserts that it is entitled to summary judgment 
on Counts II and IV ofthe Amended Compiaint. 

Global Ohio, on the other hand, contends that it 
transmits VoIP traffic, that VoIP traffic is not subject 
to switched access charges, and that tariffs do not 
apply to VoIP traffic. Therefore, according to Global 
Ohio's argument, AT & T Ohio is unable to establish 
that the bills it submitted to Global Ohio were cor­
rect, and Global Ohio is entitled to summary judg­
ment on Counts II and IV of the Amended Com­
plaint. 

The parties' disagreement on this counts centers 
around the factual issue regarding the type of traffic 
Global Ohio carries. If some or all ofthe traffic is not 
VoIP, a factual question exists regarding what type of 
traffic it is, and how the ICA contemplates that it be 
treated. For example, the Reciprocal Compensation 
Appendix ("RCA") clearly states that Exchange Ac­
cess and intraLATA Toll traffic is governed by the 
appropriate federal and state tariffs. (RCA at 6.) 
Similarly, the RCA states that intrastate intraLATA 
Toll traffic is governed by the Intrastate Access Ser­
vice Tar i f f .^ (RCA al 13.) If some or all ofthe traf­
fic is VoIP, the ICA explicitly states that the parties 
have not agreed as to whether such traffic should be 
considered "local traffic subject to reciprocal com­
pensation." (RCA at 17.) AT & T Ohio contends that 
this provision ofthe ICA is irrelevant because neither 
party is advocating that the traffic at issue be consid­
ered "local" traffic-AT & T Ohio billed the traffic as 
intraLATA and interLATA traffic, and Global Ohio 
has asserted that all of its traffic is interstate. Global 
Ohio, on the other hand, contends that this provision 
indicates that the parties never reached an agreement 
as to how to treat VoIP traffic. The importance of this 
section ofthe ICA hinges on whether or not any or all 
of the traffic at issue was VoIP-a material issue of 
fact that remains. 

FN5. The Court notes that, while Global 
Ohio's position that tariffs may not super-

2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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sede specific terms in the ICA, the ICA ex­
plicitly references various state and federal 
tariffs. Application of those tariffs can there­
fore not be said to "supercede" the ICA, as 
they are applied pursuant to the ICA itself. 
The Court therefore rejects the argument 
that none of AT & T Ohio's tariffs can be 
applied to any traffic transmitted in this 
case. 

Classification of the traffic carried by Global Ohio 
and transmitted to AT & T Ohio for termination is 
essential to determine how the parties intended that 
traffic to be treated and what rate the parties intended 
to apply to the termination of that traffic. This confu­
sion over classification of the traffic is exacerbated 
by the fact that the parties cannot even agree on the 
plausible classifications of the traffic. AT & T Ohio 
asserts that, pursuant to section 3.1 of the RCA, the 
traffic must be classified as either Local Calls, Tran­
sit Traffic, Optional Calling Area Traffic, IntraLATA 
Toll Traffic, or InterLATA Toll Traffic. Global Ohio, 
in contrast, claims that this list is non-exhaustive, and 
that rates are not limited to those five types of traffic. 
Given the factual disagreement regarding classifica­
tion of the traffic and how that traffic should be 
priced, neither party is entitled to summary judgment 
on AT & T Ohio's claims for terminating access 
charges. 

C. LINK & CIRCUIT CHARGES 

*5 Counts I and V of the Amended Complaint in­
volve four Access Service Requests ("ASRs") made 
by Global Ohio to AT & T Ohio. In addition to inter­
connecting network facilities described above, carri­
ers exchanging calls must arrange for the transmis­
sion of signaling information (messages associated 
with calls carried over separate signaling links, al­
lowing switches to communicate to determine how to 
route particular calls). Specifically, each ILEC is re­
quired by law: 

to provide, for the facilities and equipment of any 
requesting telecommunications carrier, intercon­
nection with the local exchange carrier's^ network: 
(A) for the transmission and routing of telephone 
exchange service and exchange access; (B) at any 
technically feasible point within the carrier's net­
work; (C) that is at least equal in quality to that 
provided by the local exchange carrier to itself or 

to any subsidiary, affiliate, or any other party to 
which the carrier provides interconnection; and (D) 
on rates, terms, and conditions that are just, reason­
able, and nondiscriminatory, in accordance with 
the terms and conditions of the agreement and the 
requirements of this section and section 252 of this 
title. 

42 U.S.C. $ 251(c)(2). The signaling system used is 
referred to as the "SS7" system. In addition to the 
general requirement imposed by the Act that an ILEC 
provide interconnection with its network, the ICA 
explicitly states that the parties are required to use 
SS7 signaling to interconnect their networks; that if 
such connection is done through a third party, the 
connection is governed by the parties' tariffs; and that 
if such connection is done directly, the connection is 
governed by the SS7 Appendix. No SS7 Appendix 
was created or included as part ofthe ICA. 

Global Ohio requested, and AT & T Ohio provided, 
two signaling links and two circuits to carry those 
signaling links. There is no dispute that AT & T Ohio 
provided the links and circuits requested, and billed 
Global Ohio pursuant to AT & T Ohio's state and 
federal tariffs. There is also no dispute that Global 
Ohio never paid AT & T Ohio for the links and cir­
cuits. Finally, there is no dispute regarding — the 
fact that the ICA explicitly states that the parties are 
required to use SS7 signaling to interconnect their 
networks; that if such connection is done through a 
third party, the connection is governed by the parties' 
tariffs; that if such connection is done directly, the 
connection is governed by the SS7 Appendix; and 
that no SS7 Appendix was created or included as part 
ofthe ICA. 

FN6. Section 37.1 ofthe General Terms and 
Conditions of the ICA states, in relevant 
part: 

Each party may establish CCS intercon­
nections either directly and/or through a 
Third Party. If CCS interconnection is es­
tablished through a Third Party, the rates, 
terms, and conditions of the Parties' re­
spective tariffs will apply. If CCS inter­
connection is established directly between 
CLEC and [AT & T Ohio], the rates, 
terms, and conditions of Appendix SS7 
will apply. 

2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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ICA at 89. 

AT & T Ohio contends that the SS7 connection was 
established through a third party (namely, one of the 
other Global NAPs affiliates), because Global Ohio 
admitted that it had no equipment. In the alternative, 
AT & T Ohio argues that ifthe SS7 connection were 
to be considered established directly, the parties 
failed to include an SS7 Appendix, and therefore the 
tariff rate should apply. In response, Global Ohio 
contends that the connection was established by AT 
& T Ohio itself, which cannot be considered a third 
party, and that as a result, the nonexistent SS7 Ap­
pendix controls, barring application of AT & T 
Ohio's tariff rates to the SS7 connection. Again, 
Global Ohio seems to be making a circular argument: 
the tariff rates cannot be imposed because the ICA 
controls, but the ICA Appendix that should control 
does not exist; therefore, Global Ohio is not obligated 
to compensate AT & T Ohio for the services it pro­
vided. The Court cannot accept this argument. 

*6 In the first instance, a factual issue remains re­
garding how the SS7 connection was established. If 
the connection was established directly, another fac­
tual issue remains regarding how the parties intended 
compensation for the connection to occur, given that 
they explicitly stated the rate would be determined by 
the SS7 Appendix, and then failed to include it. 
Given these material factual issues, summary judg­
ment is not appropriate for either party. 

D. LOCAL PORTABILITY QUERY CHARGES 

In Count III of the Amended Complaint, AT & T 
Ohio alleges that Global Ohio has violated AT & T 
Ohio's federal tariff by failing to pay tariffed rates for 
local number portability queries performed by AT & 
T Ohio on behalf of Global Ohio. The Act requires 
that local exchange carriers provide "number port­
ability," or "the ability of users of telecommunica­
tions services to retain, at the same location, existing 
telecommunications numbers without impairment of 
quality, reliability, or convenience when switching 
from one telecommunications carrier to another." 47 
U.S.C. § 153(46^.-^ In order to provide number 
portability, the FCC mandated creation of regional 
number portability databases. These databases store 
information regarding telephone numbers that have 
been "ported" from one carrier to another. To ensure 

proper termination of calls, carriers are required to 
query the regional databases to determine whether, 
and if so to where, a telephone number has been 
ported. Where a call is transferred to an ILEC (like 
AT & T Ohio), the ILEC must perform the query, 
and the carrier that transferred the call to the ILEC 
must compensate the ILEC for the query. 

FN7. In other words, when a Verizon cus­
tomer leaves Verizon and becomes an AT & 
T customer, the customer is entitled to carry 
his or her phone number from Verizon to 
AT & T without issue. 

AT & T Ohio contends that Global Ohio is required 
to pay for these number portability charges pursuant 
to AT & T Ohio's state and federal tariffs. Global 
Ohio counters that the ICA prohibits AT & T Ohio 
from charging tariff rates for those queries. 

The Number Portability Appendix ("NPA") to the 
ICA specifically states that "[t]he prices at which 
[AT & T Ohio] agrees to provide [Global Ohio] with 
Numbering Portability are contained in the applicable 
FCC tariff." (NPA at 4.) In addition, the NPA indi­
cates that Permanent Number Portability queries will 
be priced as listed in "Section 6 of the FCC No. 2 
Access Services Tariff." (NPA at 12.) Global Ohio 
contends that the entire NPA is inapplicable to the 
services exchanged by AT & T Ohio and Global 
Ohio, drawing a distinction between "number port­
ability" and "number portability queries," and argu­
ing that the NPA covers the former, but not the latter. 
Again, Global Ohio makes the argument that the ICA 
prevents application of tariff rates, but the ICA does 
not cover the services actually provided. 

It is not clear to the Court whether there actually is a 
distinction between "number portability" and "num­
ber portability queries," and if so, whether the parties 
intended for the provisions of the NPA covering 
"number portability" to also cover "number portabil­
ity queries." AT & T Ohio asserts that it believes the 
NPA applied to the number portability queries it per­
formed for Global Ohio. In its papers. Global Ohio 
contends that the parties purposefully omitted num­
ber portability queries from the NPA. However, when 
questioned at oral argument, Global Ohio stated that 
the parties did not omit number portability queries, 
but that if they are liable to pay for those services, 
AT & T Ohio needs to bring a breach of contract 
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claim to recover payment, not the tariff claims cur­
rently before the court. Where ambiguity exists in the 
language of a contract, the question of "the meaning 
of the words used becomes one of fact." Ohio His­
torical Soc. y. Gen. Maint. & Ene'r Co., 65 Ohio 
App.3d 139. 583 N.E.2d 340. 344 (Ohio ADD. 10 
Dist.1989). Here, the "number portability" language 
is ambiguous-it is not clear whether or not it includes 
"number portability queries." As a result, a genuine 
issue of material fact remains, and neither party is 
entitled to Summary judgment on the number port­
ability claims. 

E. QUANTUM MERUIT 

*7 Count IX of the Amended Complaint contains a 
quantum meruit claim. AT & T Ohio contends that, 
even if neither its state and federal tariffs nor the ICA 
require Global Ohio to compensate AT & T Ohio for 
services provided, Global Ohio should nonetheless be 
required to pay for those services to avoid unjust en­
richment. In response, Global Ohio argues that AT & 
T Ohio's claim is barred both because quasi-contract 
recovery is unavailable where an express contract 
exists, and because the filed rate doctrine prohibits 
judicial rate-setting. 

Global Ohio's contention that AT & T Ohio's quan­
tum meruit claim fails as a matter of law due to the 
existence of an express contract is unpersuasive. AT 
& T Ohio pleaded its quantum meruit claim in the 
alternative; that is, if the Court should find that nei­
ther the ICA nor AT & T Ohio's tariffs govern the 
services AT & T Ohio has provided to Global Ohio, 
then AT & T Ohio believes the Court should grant it 
relief to prevent unjust enrichment to Global Ohio. 
Pleading in the alternative is an acceptable strategy. 
See FedJLCiv.p. Std-) (2) & (3). 

Global Ohio also contends that AT & T Ohio's quan­
tum meruit claim fails as a matter of law due to the 
filed-rate doctrine. Global Ohio has not provided, and 
this Court is not aware of, any authority within the 
Sixth Circuit holding that the filed-rate doctrine bars 
quantum meruit claims. Global Ohio does provide 
some authority from other circuits (mostly unpub­
lished district court opinions) indicating the existence 
of such a rule. In Union Tele. Co. v. Qwest Corp.. 
495 F.3d 1187. 1193 (IQth Cir.2007), the Tenth Cir­
cuit held that deviation from the rate filed by a carrier 
(pursuant to a tariff) was not permitted. That case is 

distinguishable, however, because AT & T Ohio is 
not asking the Court to deviate from its filed tariff 
rates; in fact, AT & T Ohio is asking the court to ap­
ply the tariff rates. As a result, any authority stating 
that equitable relief is not permitted where it would 
cause a rate other than the filed rate to be applied is 
inapplicable to this case. 

Because neither of Global Ohio's bases for barring 
AT & T Ohio's quantum meruit claim is valid, AT & 
T Ohio is permitted to pursue that claim. The claim, 
however, is contingent upon resolution of the ques­
tions regarding the application of the ICA and AT & 
T Ohio's state and federal tariff rates. Because factual 
issues remain regarding whether and how the ICA 
and tariffs apply, summary judgment on the quantum 
meruit claim is not appropriate. 

F. PIERCING THE VEIL 

A & T Ohio claims that, should the Court find that 
Global Ohio is required to compensate AT & T for 
services rendered, the Court should pierce the corpo­
rate veil between Global Ohio and its parent corpora­
tion, Ferrous. Global Ohio contends that Delaware 
veil-piercing law applies, and that AT & T Ohio is 
unable to establish the element of fraud required to 
pierce the corporate veil under Delaware law. 

The Seventh Circuit considered the question of what 
veil-piercing law to apply in the Illinois case. There, 
the court noted that federal veil-piercing law is some­
times appropriate because "a state's restrictive law of 
veil piercing is not allowed to undermine the effec­
tiveness of a federal statute that provides remedies 
for persons who may find it impossible to vindicate 
their federal rights if opposed by such a law." ///. 
Bell. 551 F.3d at 598. The court doubted, however, 
"that there will be any need in this case to depart 
from the Delaware standard." Id. This Court agrees 
with and adopts the reasoning of the Seventh Circuit 
in Illinois Bell and finds that Delaware veil-piercing 
law applies. 

*8 Global Ohio contends that, under Delaware law, a 
plaintiff must make a showing of fraud in order to 
pierce the corporate veil, and that AT & T has been 
unable to do so in this case. The Seventh Circuit con­
sidered and rejected an identical argument from the 
defendants in the Illinois case. See id. at 597 (reject­
ing the fraud requirement because such a rule "would 
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enable companies to insulate themselves from tort 
liability by operating shell corporations" and noting 
that "if you are a bystander injured by a truck driven 
by the employee of a corporation that has no assets, 
you cannot cry 'fraud'-the corporation had made no 
representations to you"). The Seventh Circuit went 
on to conclude that "in a contractual veil-piercing 
case ... Delaware permits piercing the veil only upon 
proof either of fraud or that the corporation simply 
functioned as a facade for the dominant share­
holder. " Id. (emphasis added). AT & T Ohio at­
tempts to pierce under the latter theory, and it has 
successfully determined that Global Ohio was indeed 
merely a fa?ade for Ferrous.— 

FN8^ The Court recognizes that the Seventh 
Circuit did not actually determine whether 
Illinois Bell was entitled to pierce the corpo­
rate veil in the Illinois case, but was instead 
simply determining whether the possibility 
of veil piercing brought Ferrous within the 
personal jurisdiction of Illinois federal 
courts. However, the Court finds that the 
Seventh Circuit's analysis provides useful 
guidance in determining whether AT & T 
Ohio is entitled to pierce the veil in this 
case. 

Global Ohio has admitted that it has no employees, 
equipment, assets, customers, or revenues. In addi­
tion, Global Ohio has admitted that it does not main­
tain any financial statements, and Richard Gangi, the 
Treasurer of Global Ohio and other Ferrous subsidi­
aries, stated during his deposition that while he was 
unsure whether Global Ohio maintained any financial 
statements and had never seen any such statements, 
he knew that Ferrous maintained those records. (R. 
Gangi Dep. at 35-36.) In addition, Mr. Gangi referred 
to Global Ohio and other subsidiaries as "file compa­
nies," admitting that those companies "don't actually 
do anything," but "are filed just for regulatory rea­
sons." (Id. at 44.) Frank Gangi, the President of 
Global Ohio and other subsidiaries and the sole 
shareholder, officer, and director of Ferrous, admitted 
that he is "the President of probably two hundred 
corporations set up by [Ferrous's] counsel," and that 
some of those corporations "may be just what we call 
a file drawer company." (F. Gangi Dep. at 116-19.). 
As the Seventh Circuit observed with respect to 
Global Illinois's relationship to Ferrous, "[t]he corpo­
rate structure that the Gangi brothers have created 

appears to be designed to keep all its assets in corpo­
rations that have no liabilities and all its liabilities in 
corporations that have no assets." ///, Bell. 551 F.3d 
at 597. Because AT & T Ohio has established that it 
was misled by Global Ohio's appearance as a legiti­
mate corporation, it is entitled to pierce the corporate 
veil. See id. at 598-99. AT & T Ohio's Motion for 
Summary Judgment will therefore be granted wilh 
respect to its veil-piercing claims. 

V. CONCLUSION 

With the exception of AT & T Ohio's veil-piercing 
theory of liability, significant factual issues remain. 
Therefore, Plaintiffs Motion is GRANTED with 
respect to piercing the corporation veil, and DENIED 
in all other aspects, and Defendants' Motion is DE­
NIED. 

*9 IT IS SO ORDERED. 

S.D.Ohio,2010. 
Ohio Bell Telephone Co., Inc. v. Global Naps Ohio, 
Inc. 
Slip Copy, 2010 WL 987053 (S.D.Ohio) 

END OF DOCUMENT 

2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMIVIISSION 

Palmerton Telephone Company, 

Complainant 

v. 

Global NAPs South, Inc., Global NAPs 
Pennsylvania, inc., Global NAPs, Inc. 
and other affiliates 

Respondents 

Dkt. No. C-2009-2093336 

c/> 
o 

CERTIFICATE OF SERVICE 

s 
CO 

o 

^ " 

CO 

^o 

-Tt 

I hereby certify that I have this day served a true and correct copy of the 

foregoing document upon the individuals listed, in accordance with the requirements of 

Section 1.54 (relating to service by a party). 

Norman J. Kennard 
Thomas, Long, Niesen & Kennard 
212 Locust Street, Suite 500 
P.O. Box 9500 
Harrisburg.PA 17108-9500 

Susan D. Paiva 
Assistant General Counsel 
Verizon Pennsylvania Inc. 
1717 Arch Street, 17fh Floor 
Philadelphia, PA 19103 

K&L Gates LLP 
17 North Second Street, 18th Floor 
Harrisburg, PA 17101-1507 
(717)231-4500 
(717)231-4501 (Fax) 
clan.delaney@klgates.com 

Dated: June 30, 2010 

HA-239565 vl 

Via First Class Mail 

Via First Class Mail 

Daniel P. Delaney 
PA Attorney I.D. 23955 

Counsel for Global NAPS, Inc 

mailto:clan.delaney@klgates.com

