BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeffrey Kintner	:	C-2009-2108545 and
							:	C-2009-2108412 (Consolidated)
	v.						:	
							:	
Eaton Sewer and Water Company, Inc.		:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


On May 18, 2009, Jeffrey Kintner, (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Eaton Sewer and Water Company, Inc. (Respondent) alleging that he was being charged an “inaccurate and unfair” rate for his water service.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) oral decision at Case No. 2517382.  On June 10, 2009, the Respondent filed Preliminary Objections alleging insufficiency of the Formal Complaint.  On September 28, 2009, by Order, the preliminary objections were denied, the two Docket numbers were consolidated, and the matter was scheduled for hearing.

By Hearing Notice dated February 23, 2010, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 3, 2010.  A Prehearing Order was issued on December 22, 2009, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 
The hearing convened as scheduled.  The Complainant appeared pro se.  The Respondent was represented by counsel.  The Complainant testified on his own behalf and provided no documents.  The Respondent presented the testimony of one witness and submitted the relevant page from their tariff.  The single page from the tariff was admitted into evidence.  The written transcript of the hearing was produced and comprised 60 typewritten pages.  The record closed on April 3, 2010.

FINDINGS OF FACT

1. Jeffrey Kintner owns Nostalgia Car Wash, a sole proprietorship enterprise.  NT 5.

2. Jeffrey Kintner receives water services at Nostalgia Car Wash from the Respondent; the bills for such services are mailed to Kintner’s home at 27 Vosburg Road, Tunkhannock, Pennsylvania 18657.

3. Nostalgia Car Wash loses a lot of water through evaporation and water leaving on vehicles instead of returning to the sewer system through the drains.  NT 9.

4. Jeffrey Kintner attempts to reclaim as much water from the washing processes by reusing waste water for certain applications.  NT 10.

5. Nostalgia Car Wash is billed on the amount of metered water he receives from the Respondent and his sewer bill is based upon the same.  NT 10.

6. Jeffrey Kintner would like to install a flow meter on the sewage side of his system to meter the water going into the Respondent’s sewage system.  NT 13.

7. Rather than pay for sewage based upon the metered water he receives, Mr. Kintner would like to pay for sewage services based upon metered waste water going out; that metered amount would be less than the water received due to lost water through applications, evaporation, and water leaving on vehicles. 

8. The Respondent charges “for all waste water service … [as] measured by metered water usage,” plus a service charge.  Respondent’s Exh. 1, Tariff - First Revised Page 3.  

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub.Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  “A complainant seeking to evoke the effects of an existing tariff provision carrier a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.”  Russell Kanomicz v.PPL, 2005 PA PUC Lexis 42; Brockway Glass Co. v. PA PUC, 437 A. 2d 1067 (1981).

The Complainant’s issue is straightforward; he would like to be allowed to pay for his sewage based upon the amount of his sewage discharge, not the amount of water he uses.  The Complainant owns and operates a car wash.  He contends that a measurable portion of the water he receives is lost due to processes and water leaving the facility on wet vehicles.  
For these reasons, the Complainant contends that he should only pay for the sewage that is actually discharged, not based upon his water bill.

However, the Respondent must charge its customers as defined in their PUC approved tariff.  The Public Utility Code (the Code) requires that “every rate made, demanded or received by any public utility . . . shall be just and reasonable and in conformity with regulations and orders of the Commission.”  66 Pa. C.S. § 1301.  The Code further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa. C.S. § 1303.  A utility cannot unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. § 1304.  In summation, Respondent can only charge the rates specified in its tariff on file with the Commission.  

The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067 (Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816 (Pa. Commw. 1991), alloc. den. 605 A.2d 335 (Pa. 1992).  

The Respondent’s tariff states that “[t]he rate for all wastewater service shall be measured by metered water usage and charged at the rate of twenty-one dollars and thirty-seven cents ($21.37) per one thousand (1,000) gallons for the first fifty thousand (50,000) gallons and eleven dollars and fifty-nine cents ($11.59) thereafter.”  (Tariff at First Revised Page 3).  This rate is binding on both the Respondent and the Complainant.  The Complainant’s request for relief cannot be accommodated as it would be against the Respondent’s approved tariff and thus illegal.  Furthermore, there is no provision that allows the Respondent to treat the Complainant different than another customer; therefore, these consolidated Formal Complaints must be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant Jeffrey Kintner, bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	The Respondent’s tariff is binding on both the Respondent and the Complainant.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067 (Pa. Commw. 1981).

4.	The rate Respondent is charging the Complainant for sewage service is the correct rate under the Respondent’s tariff.

5.	The Complainant failed to meet his burden of proof.

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the consolidated Formal Complaints of Jeffrey Kintner at Docket Nos. C-2009-2108412 and C-2009-2108545 are dismissed.


2. That the Secretary’s Bureau mark Docket Nos. C-2009-2108412 and 
C-2009-2108545 closed.


Date:	June 17, 2010					_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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