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Pennsylvania-American Water Company


	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition are the following documents filed in response to the Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel issued herein on April 29, 2010: (1) Exceptions filed by Municipal Authority of the Borough of West View (Authority) on May 12, 2010; and (2) Reply Exceptions filed by Pennsylvania-American Water Company (PAWC or Company) on May 28, 2010.
 
History of Proceeding

On January 15, 2010, the Authority filed a Formal Complaint (Complaint) with the Commission against PAWC contesting PAWC’s use of its DRS Tariff Rider to acquire a new customer, specifically, the Evans City Water and Sewer Authority (Evans City).

On February 12, 2010, PAWC filed its Answer to the Complaint, with Appendices A through D attached, denying the material averments of the Complaint.  Also, on February 12, 2010, PAWC filed and served a Motion to Dismiss For Lack Of Standing and For Judgment on the Pleadings (Motion), endorsed with a Notice to Plead.

On March 1, 2010, the Authority filed and served its Answer to PAWC’s Motion (Motion Answer), with Exhibits A through E attached.  On April 12, 2010, the Authority filed its Supplemental Answer to PAWC’s Motion (Supplemental Answer), with an Affidavit by the Authority’s Director attached.

          On April 14, 2010, the case was assigned to ALJ Weismandel for purposes of ruling on PAWC’s Motion.  In his Initial Decision, ALJ Weismandel recommended, inter alia, that PAWC’s Motion to Dismiss for Lack of Standing and its Motion for Judgment on the Pleadings both be granted, and that the Authority’s Complaint be dismissed.  I.D. at 12.  Exceptions and Reply Exceptions were filed as above noted.  

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

		In his Initial Decision, ALJ Weismandel reached six Findings of Fact, I.D. at 2-3, and twenty-six Conclusions of Law, I.D. at 9-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		This proceeding was initiated by a Complaint filed by the Authority against PAWC.  The gravamen of the Authority’s Complaint is that PAWC should be barred from selling water to the Evans City Water and Sewer Authority (Evans City) under the terms of Rider DRS (Demand Resale Service) to PAWC’s tariff because Rider DRS should not be used to attract incremental load, i.e., its use should be restricted to retaining the existing load of existing customers.

		Evans City currently obtains all of the water needed to meet its customers’ demands from its own source of supply and water treatment plant.  However, the Pennsylvania Department of Environmental Protection has notified Evans City that its water treatment plant would have to be upgraded in order to assure compliance with current drinking water requirements.  Evans City then solicited proposals to purchase treated water from a third-party supplier as an economically competitive alternative to upgrading its treatment plant.  Evans City is not currently a customer of either PAWC or the Authority.

		Evans City received responses to its request for proposals (RFP) from PAWC, Cranberry Township and the Adams Township Municipal Authority (Adams Township Authority).  PAWC’s response indicated that Rider DRS was available for service to Evans City and, therefore, it offered Evans City a rate that was within the range of prices permitted under Rider DRS.  PAWC’s offer was the lowest received by Evans City.  Evans City’s selection of PAWC as the lowest bidder was not contested by the other bidders.

		The Authority did not respond to Evans City’s RFP.  The Authority is not located adjacent to Evans City and cannot physically interconnect with Evans City’s water system.  In its Complaint, the Authority alleged: (1) it sells water to Cranberry Township and the Adams Township Authority; and (2) if either of those entities were the successful bidder, the Authority would sell additional water to that entity for resale to Evans City.  The Authority’s Complaint thus challenges PAWC’s right to provide service to Evans City on the grounds that Rider DRS would allow the Company to “unfairly compete” with the Authority if the Rider were used to attract incremental load.

		The ALJ began his discussion with the concept of standing.  Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  The Commission has adopted the criteria used in Pennsylvania civil practice to determine if a party has standing.  In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  Standing requires that an aggrieved party have an interest which is substantial, direct and immediate.  I.D. at 3.

		The ALJ determined that two independent bases exist for dismissing the Authority’s Complaint for lack of standing.  First, the ALJ found that the Authority has not alleged an “immediate” interest, as defined in William Penn Parking Garage, supra.  The ALJ reached this conclusion because the Authority is, in effect, asserting the interests of Cranberry Township and the Adams Township Authority, which, unlike the West View Authority, actually responded to Evans City’s RFPs.  I.D. at 4-5.

		Second, the Authority’s Complaint alleged that PAWC’s use of its previously-approved Rider DRS would adversely affect a competitive interest of the Authority, namely, the Authority’s ability to sell water to another municipality without having to “compete” with PAWC.  On this issue, the ALJ found that the Authority was alleging precisely the kind of “competitive injury” that the Commonwealth Court, in a case that presented substantially the same issue, has determined does not amount to a grievance that confers standing under the standard established in William Penn Parking Garage, supra;  Pennsylvania Petroleum Ass’n v. Pennsylvania Power & Light Co. and Pa. P.U.C., 377 A.2d 1270 (Pa. Cmwlth. 1980) (“our review of the case law concerning standing of parties alleging competitive injury to appeal leads us to conclude that such parties have standing only where the alleged competition is prohibited by a regulatory scheme in which both parties participate”).  On this issue, the ALJ accurately pointed out that PAWC is subject to the regulatory jurisdiction of the Commission, while the West View Authority is not.  I.D. at 5.

		In its Exception No. 1, the Authority alleges that the ALJ’s findings and conclusions on the issue of standing evidence “bias” on his part.  Authority Exc. at 5.
In response, PAWC avers that the ALJ’s neutrality and independence, as well as his legal reasoning, are unassailable.  PAWC R. Exc. at 8.

		On review, we find this Exception not to be meritorious.  Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.  William Penn Parking Garage, supra.  We note initially that, in its Exception, the Authority does not engage the ALJ’s finding that the Authority’s alleged interest cannot satisfy the “immediacy” prong of the three-part test for standing.  

		As explained by the ALJ, even if a complainant’s interest is “substantial” (something more than the abstract interest of all citizens in having others comply with the law) and “direct” (the matter complained of was the cause-in-fact of the alleged injury), the complainant must demonstrate that its interest is also “immediate.”  That is, the complainant must establish that its alleged injury follows so closely from the action complained of, and is so closely aligned with the zone of protection afforded by the legal authority on which it relies, that it, rather than another, is the proper party to initiate a justiciable controversy.  I.D. at 4.  The Authority, in our view, failed to do this.

		We note in this regard that the Authority’s claims of “unfair competition” do not arise from any offer the Authority made to provide water service to Evans City.  Rather, the Authority’s claims are made “on behalf of Adams [Township Authority] and Cranberry [Township],” despite the fact that neither of those bidders has challenged the outcome of Evans City’s RFPs.  Accordingly, we conclude that the Authority has no valid basis for disputing the ALJ’s conclusion that the “immediacy” requirement has not been satisfied.  

		We find no basis for the Authority’s allegation of bias on the part of the ALJ.  As the basis for his decision, the ALJ made specific, detailed Finding of Fact and Conclusions of Law.  He also provided a thorough, well-reasoned analysis of the issues.  His findings and conclusions are consistent with the Public Utility Code and are fully supported by prior decisions of the Commission and the Commonwealth Court.  For the above reasons, the Authority’s Exception No. 1 is denied.      

		As noted above, the ALJ granted PAWC’s Motion for Judgment on the Pleadings, and held as follows:

The question of the permissibility of PAWC using the DRS Tariff Rider to compete for and acquire a new water service customer has been settled.  It is permissible.  As long as PAWC complies with the provisions of its own DRS Tariff Rider, and there are no allegations in this case that it has not, it is free to offer Evans City a proposal for a bulk water sales agreement that comports with the DRS Tariff Rider provisions.

* * *

There are no material facts at issue in this case, and the question raised is a matter of settled law . . . PAWC is entitled to judgment on the pleadings.

I.D. at 8-9.

		The ALJ based his decision on the prior decision of the Commission in Municipal Authority of the Township of Robinson v. Pennsylvania-American Water Company, Docket No. C-20030092 (Order entered August 1, 2004) (MATR Order) and the Commonwealth Court’s Opinion and Order affirming that decision at Municipal Authority of the Township of Robinson v. Pa. PUC, No. 2008 C.D. 2004 (Pa. Cmwlth. 2005) (MATR Appeal).  I.D. at 7-8.

		In its Exception No. 2, the Authority objects to the ALJ’s conclusion on this issue because, it contends, the Commonwealth Court, in affirming the MATR Order, offered only “dicta” on the question of PAWC’s entitlement to use Rider DRS to serve incremental load from new customers.  Authority Exc. at 9.  In response, PAWC contends that there is ample proof that the Authority’s interpretation of the MATR Appeal is misguided.  PAWC R. Exc. at 13-14.  

		On review of this Exception, we find it not to be meritorious.  We note initially that in the MATR Order, the Commission addressed the issue of whether Rider DRS could be used to serve a “new” customer, and the Commission found that it could: 

In its Exception No. 1, MATR contends that Rider DRS should be narrowly construed and only invoked, where necessary, to retain existing load and no more . . . MATR further asserts that it was never contemplated that Rider DRS would be utilized “in the context of attracting a customer away from another water supplier . . . . 

There is not much evidence in the record developed at Docket No. R-00943231 [the proceeding in which Rider DRS was approved] to support MATR’s argument.  While MATR is correct that more time was devoted in that case to discussing the retention of load than the attraction of new load, PAWC identified both goals therein as critical when it first proposed Rider DRS.  Thus, in his direct testimony in that proceeding, PAWC witness Robowski explained that PAWC proposed Rider DRS “to enhance its ability to maintain its existing customer base and, hopefully, attract new customers.”  (MATR Exh. 5; I.D. at 16-17).  Therefore, in its Initial Brief in that proceeding, PAWC described the purpose of its competitive rate riders in terms of “retaining or attracting incremental load.”  (PAWC Exh. 3-A).  For the above reasons, MATR’s Exception No. 1 is denied. 

MATR Order at 7-8.

		When it decided the MATR Appeal, the Commonwealth Court was asked by MATR to review the Commission’s holding, set forth above, on the issue raised by MATR before the Commission (i.e., whether it was ever contemplated that Rider DRS would be utilized in the context of attracting a customer away from another water supplier).  The Commonwealth Court, like the Commission, decided that Rider DRS could be used for both retaining and attracting incremental load. 

As noted by the ALJ, Water Company witness Robert L. Robowski testified that Rider DRS was being proposed to maintain the existing customer base and to attract new customers . . . . Witness David F. Keim, representing the interests of the OTS, during the 1995 rate proceedings, testified that Rider DRS was proposed for the purposes of maintaining Water Company’ existing customer base and to attract new customers . . . . 

* * *

Given the plain language of Rider DRS and the proceedings leading up to its ratification, we find that the PUC did not err in determining that Rider DRS may be used for both retaining and attracting incremental load.  Consequently, we defer to the PUC’s interpretation of this provision. 

MATR Appeal at 6.

		In light of the above-outlined support for the position that Rider DRS may be used to serve a “new” customer, the Authority’s Exception No. 2 is denied.

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, the Authority’s Exceptions as well as PAWC’s Reply Exceptions.  Premised upon our review of the record evidence, we shall: (1) deny the Authority’s Exceptions; and (2) adopt the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by the Municipal Authority of the Borough of West View to the Initial Decision of Administrative Law Judge Wayne L. Weismandel, issued on April 29, 2010, are denied. 

		2.	That the Initial Decision of Administrative Law Judge Wayne L. Weismandel herein is adopted, consistent with this Opinion and Order.

3.	That the Motion to Dismiss for Lack Of Standing herein, filed by Pennsylvania-American Water Company, on February 12, 2010, is granted and that the Complaint of the Municipal Authority of the Borough of West View herein, filed January 15, 2010, is dismissed for lack of standing.
	
4.	That the Motion for Judgment on the Pleadings herein, filed by Pennsylvania-American Water Company on February 12, 2010, is granted and that the Complaint of the Municipal Authority of the Borough of West View, filed January 15, 2010, is dismissed.

		5.	That the record at Docket No. C-2010-2153062 is marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 15, 2010

ORDER ENTERED:  July 16, 2010
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