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INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 4, 2008, Rebecca Mueller (Complainant) filed a formal complaint (complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) alleging that due to Respondent’s failure to properly wire the outside of her home, the wire broke during a wind storm on January 30, 2008, resulting in a power outage that caused significant damage to her electrical appliances.  On April 10, 2008, Respondent filed an answer denying the material allegations in the complaint.  
By Hearing Notice dated March 2, 2009, an initial hearing was scheduled for May 19, 2009.  On March 18, 2009, I issued a Prehearing Order that set forth procedures to be followed in this case.  By letter dated May 13, 2009, Complainant stated that she had filed the complaint on behalf of the person with whom she resided, Sergeant Jack Robinson II, who was deployed overseas during the storm.  Complainant requested that Sergeant Robinson be allowed to testify in-person at the hearing and that she be allowed to testify by telephone, “if needed.”   By order dated May 14, 2009, I informed Complainant that since she filed the complaint, she was required to prosecute the complaint.  I indicated that Sergeant Robinson could appear as her witness.  I granted her request that she be allowed to appear by telephone for the hearing.
An initial hearing was held on May 19, 2009.  Complainant appeared by telephone and testified.  Mr. Robinson appeared in-person as a witness for Complainant and testified.  Complainant presented eight exhibits, all of which were admitted into evidence.

Respondent was represented by Tishekia Williams, Esquire, who appeared in-person.  Respondent presented eight exhibits, all of which were admitted into evidence.  Renee Tarpley, a regulatory assessor for Respondent, testified on its behalf.  Ron Steward, a senior engineer for Respondent, also testified.  However, he did not complete his testimony.  The hearing was recessed to accommodate Complainant, who said that she had a class to attend.
By Hearing Notice dated October 22, 2009, a further hearing was scheduled for January 27, 2010.  Complainant once again appeared by telephone.  Mr. Steward completed his testimony.  Jeffrey Hollenbach, who is employed by Respondent as an aerial foreman in the Delaware and Chester region, also testified.
The hearing transcript consists of 149 pages.  The record closed on March 1, 2010.
FINDINGS OF FACT
1.
Complainant, Rebecca Mueller, who resides at 1640 Goosetown Road, Coatesville, PA 19320, is a customer of Respondent, PECO Energy Company.  Tr. 6-8.  
2.
Complainant resided with Sergeant Jack Robinson, II.  Tr. 7.
3.
On November 8, 2007, in response to Complainant’s claim that delivery trucks and her recreational vehicle could not get into her driveway because the overhead electrical wire was too low, Respondent sent a technician known as a “trouble man” to the property.  The trouble man raised the overhead electrical wire by wrapping a rope around it mid-span, and then tying the rope to a tree.  Tr. 127-128, 137, 143; PECO Ex. 2 at 5.
4.
On January 30, 2008, a storm caused a large branch from another tree to snap off and strike the triplex, breaking it and causing a power outage resulting in damage to Complainant’s electrical appliances.  Tr. 29, 145.
5.
Respondent was responsible for installation of the overhead electrical wire that spanned 88 feet from Respondent’s utility pole on the street to Complainant’s house.  Tr. 87, 126; PECO Ex. 4.
6.
Complainant was responsible for ensuring that the overhead electrical wire was at least 12 feet above the ground at its lowest point.  Tr. 86-87, 129; PECO Ex. 5.
7.
Before the trouble man made his temporary fix on November 8, 2007, the overhead electrical wire was only 10 feet 6 inches above the ground.  Tr. 9.
8.
In order to restore service following the storm on January 30, 2008, Respondent installed a new triplex and overhead electrical wire, and again wrapped a rope around the overhead electrical wire mid-span and tied the rope to a tree in order to achieve the required clearance.  Tr. 139-140.

9.
In August 2008, Respondent’s aerial foreman observed that with the temporary fix the overhead electrical wire had a clearance of approximately 16 feet.  Respondent’s aerial foreman suggested to Sergeant Robinson that he attach a service mast of sufficient height to the house in order to permanently raise the overhead electrical wire to at least the minimally required height of 12 feet.  Sergeant Robinson indicated however that he was not in a position to implement the recommendation at that time.  Tr. 129-131.
10.
In May 2009, the aerial foreman obtained Respondent’s permission to install a new utility pole closer to Complainant’s house.  The new utility pole was placed within 50 feet of Complainant’s house.  Because of the close proximity of the new utility pole to the house, the overhead electrical wire cleared the ground by approximately 16 feet.  More than 
adequate clearance was thus achieved without the need to install a service mast at the house.  Tr. 132-133.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. § 701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the person seeking affirmative relief from the Commission, complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. § 332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Complainant alleges that due to Respondent’s failure to properly wire the outside of her home, the wire snapped during a storm on January 30, 2008, resulting in a power outage that caused significant damage to her electrical appliances.  Complainant claims that damage was caused to her television, VCRs, DVD players, electrical sockets, and other electrical appliances.  Tr. 28-31.


The following persuasive evidence was presented at the hearing.  On November 8, 2007, in response to Complainant’s phone call to Respondent that delivery vehicles and her recreational vehicle could not get into her driveway because the overhead electrical wire
 that runs from Respondent’s utility pole to her house was too low, Respondent sent a ”trouble man”
 to Complainant’s property.  The trouble man, “Smoke” Young, raised the overhead electrical wire by wrapping a rope around it mid-span and then tying the rope to a tree.  On January 30, 2008, a storm caused a large branch from another tree on the property to snap off and strike the triplex,
 breaking it, and causing a power outage resulting in damage to Complainant’s electrical appliances.  Tr. 8, 13, 29, 127-128, 140.


The Commission does not have the authority to award monetary damages.  Feingold v. Bell of Pennsylvania, 383 A. 2d 791 (Pa. 1977).  A court of common pleas has jurisdiction to award monetary damages.  Id.  However, the Commission does have jurisdiction to determine whether a public utility provided reasonable service.  66 Pa.C.S. § 1501.  Complainant alleges that Respondent provided unreasonable service when it wrapped a rope around the overhead electrical wire and then tied the rope to a tree.  Complainant asserts that it was this “temporary fix” that lead to the wire breaking during the storm, resulting in a power outage that caused considerable damage to her electrical appliances.


Respondent’s Blue Book
 states that Respondent is responsible for the installation of the overhead electrical wire within 100 feet inside the customer’s property line.  PECO Ex. 4 (Blue Book Section 4.4.1.1. “Overhead Service – All Customers”).  The parties agree in this case that Respondent was responsible for installation of the overhead electrical wire, which spanned 88 feet from Respondent’s utility pole on the street to Complainant’s house.  The customer, however, is responsible for ensuring that the overhead electrical wire is at least 12 feet above the ground.  PECO Ex. 5 (Blue Book Section 6.2.3. “Clearance Above Ground”).  In the present case, Complainant testified that the overhead electrical wire was only 10 feet 6 inches off the ground before the trouble man made a temporary fix on November 8, 2007, to raise the overhead electrical wire to at least the minimally required height of 12 feet.
  Although the trouble man made the temporary fix, Complainant was required to have a permanent fix made to raise the overhead electrical wire to at least the minimally required height.  Moreover, there is no evidence of record that Respondent acted unreasonably in the temporary fix it provided.  There is no evidence in this case that there were any actions or inactions on the part of Respondent that constituted unreasonable service.


In order to restore service following the storm on January 30, 2008, Respondent installed a new triplex and overhead electrical wire, and again wrapped a rope around the overhead electrical wire mid-span and tied the rope to a tree in order to achieve the required clearance.  Respondent’s aerial foreman, Jeff Hollenbach, testified that when he visited the property in August 2008, the overhead electrical wire had approximately 16 feet of clearance.  Mr. Hollenbach stated that he suggested to Sergeant Robinson, who was at the property at the time, that he attach a service mast to the house in order to permanently raise the overhead electrical wire to at least the minimally required height.
  Mr. Hollenbach testified that Sergeant Robinson indicated that he was not in a position to implement the recommendation at that time.  Mr. Hollenbach returned to the property in May 2009.  Mr. Hollenbach explained that at that time he received Respondent’s permission to act outside of its policy and install a new utility pole closer to Complainant’s house.  The new utility pole was placed within 50 feet of Complainant’s house.  Because of the close proximity of the new utility pole to the house, the overhead electrical wire cleared the ground by approximately 16 feet.  Therefore, more than adequate clearance was achieved without the need to install a service mast at the house.


For all of the foregoing reasons I find that Complainant did not meet her burden of proving that Respondent provided unreasonable service.  I must therefore dismiss the complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Rebecca Mueller against PECO Energy Company at Docket No. C-2008-2028862 is dismissed.

2.
That this case be marked closed.

Date: June 28, 2010









    






__________________________________








Charles E. Rainey, Jr.     









Administrative Law Judge
� Also referred to as the “overhead service” or “service drop.”  See, PECO Exhibits 4, 5, 6.


� A “trouble man” is a technician hired by Respondent to go to a property in advance of a line crew.  He assesses the problem and makes temporary repairs in advance of the line crew.  Tr. 127.


� A triplex is a three-wire service with two conductors and one neutral that is mounted on Respondent’s utility pole.  The overhead electrical wire runs from the triplex to Complainant’s house.  Tr. 120-121.


� Respondent’s Blue Book is an expansion of Respondent’s tariff.  The Blue Book explains Respondent’s tariff in greater detail.  Tr. 86.


� The overhead electrical wire was attached to Complainant’s house at the 20 foot mark, which provided inadequate lift to raise the wire to 12 feet at its lowest point, due to the fact that Complainant’s house sits on a hill.  Tr. 9, 129-130.


� Mr. Hollenbach indicated that because Complainant’s house sits on a hill, a service mast of sufficient height attached to the house would raise the overhead electrical wire to the minimally required height.  Tr. 129-130.
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