PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265
Public Meeting held July 15, 2010
Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman

John F. Coleman, Jr.

Wayne E. Gardner

Robert F. Powelson

Vance Van Patten




           


     C-2009-2101138
         
    v.
The Peoples Natural Gas Company





OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Vance Van Patten (Mr. Van Patten or Complainant), filed on May 17, 2010,
 to the Initial Decision (I.D.) of Special Agent (SA) Eranda Vero, issued April 26, 2010.  No Reply Exceptions were filed.  
History of the Proceeding


On April 10, 2009, Mr. Van Patten filed a Formal Complaint (Complaint) with the Commission against The Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples, the Company or Respondent), alleging an inability to pay his gas bills due to the fact that he did not receive his gas bills for a long period of time.  I.D. at 1.



The Complainant alleges that Dominion Peoples willfully contributed to the delinquency of his account by allowing it to continue to accumulate charges from prior to 
March 22, 2004 until March 28, 2006, without applying late charges or initiating termination proceedings on his gas account.  The Complainant had entered into two payment agreements with the Company and suggested that the payment agreements were entered into “under duress in an attempt to maintain service.”  The Complainant requested a payment arrangement which would allow him to retire the balance on his account “over no less than 48 months.”  I.D. at 1.


This Complaint is an appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) on March 13, 2009, at BCS Case No. 2496073.  I.D. at 2.


On May 6, 2009, the Respondent filed an Answer denying the material allegations of the Complaint.  An initial telephonic hearing was convened on September 10, 2009.  Mr. Van Patten appeared pro se and the Respondent was represented by counsel.  The Respondent sponsored four exhibits and presented the testimony of Terry Richey, a customer relations representative.  On September 14, 2009, the Respondent filed Dominion Peoples Late-Filed Exhibits E and F which were admitted into the record.  I.D. at 2-4.
Background


Mr. Van Patten alleged in his Complaint that he is unable to pay his gas bills because a long period of time elapsed where bills were not received.  Mr. Van Patten alleges that Dominion Peoples willfully contributed to the delinquency of his gas account by not taking any action to terminate his service and that he entered into two payment agreements with the Company “under duress in an attempt to maintain service.”  I.D. at 8.



On November 26, 2002, Mr. Van Patten filed an informal Complaint with BCS at Case No. 1285192, in which he indicated his inability to pay his gas bills and requested a payment arrangement.  On February 12, 2003, BCS issued its decision wherein a payment arrangement was established for Mr. Van Patten with a due date beginning in March 2003.  Mr. Van Patten’s account balance at that time was $1,823.45.  Findings of Fact Nos. 3-5; I.D. at 4.  Mr. Van Patten defaulted on this payment arrangement.


From 2006 to 2009, the Complainant entered into and defaulted on three Company-issued payment arrangements.  Also, from 2006 to 2009, the Complainant filed four informal complaints (BCS Case Nos. 2151932, 2208799, 2481101, and 2496073) with BCS and all four of those complaints were dismissed by BCS.  Findings of Fact Nos. 13-14;  I.D. at 5-6.


At the time of the hearing on September 10, 2009, the Complainant had a $3,217.52 balance due on his gas account with the Respondent.  Finding of Fact No. 25;  I.D. at 7.


In her Initial Decision, SA Vero concluded that since Mr. Van Patten did not experience a “change in income” as defined in Section 1403 of Chapter 14, he is not entitled to a second payment arrangement.  SA Vero noted that Mr. Van Patten’s income actually increased from the time his initial payment arrangement was established to the time of the hearing.
  SA Vero dismissed Mr. Van Patten’s Complaint with prejudice due to the fact that he failed to carry his burden of proof with regard to all the claims contained in his Complaint.   I.D. at 12.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The SA made thirty Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)
Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

In order to secure the just, speedy and inexpensive resolution of this case, however, we will waive our Regulation and address the Exceptions.  52 Pa. Code § 1.2.



In his Exceptions, Mr. Van Patten indicates that he is not disputing the amount allegedly owed to Dominion Peoples.  Mr. Van Patten submits circumstances that have occurred since his filing of the Complaint that now have a direct bearing on this case.  Mr. Van Patten states that Dominion Peoples had been sold to another entity and that it is his understanding that all past due accounts would not be included in the sale of the Company assets.  Mr. Van Patten believes that, as a result of this sale, he owes nothing to the current entity claiming ownership of the Company.  Finally, Mr. Van Patten argues that, if his assumptions are incorrect, he wants the Commission to intervene and mediate a reasonable and fair repayment plan to reduce the risk of termination of service.  Exc. at 1.
SA Vero noted in her Initial Decision that the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to those complainants who allege an inability to pay and request a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:


 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 

*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(b) and (d).
I.D. at 9-10.

SA Vero pointed out that while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”) (Emphasis Added).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”).  I.D. at 10.
SA Vero noted that although the Respondent was unable to explain specifically why it did not attempt to terminate the Complainant’s service when he failed to adhere to his payment arrangement, there were several instances when the Company pursued termination proceedings against Complainant.  In fact, the Complainant’s service was terminated for non-payment on June 17, 2008.  On June 18, 2008, Mr. Van Patten’s service was reconnected and he entered into another payment arrangement with the Company starting with his July 22, 2008 bill.  I.D. at 11.
SA Vero pointed out that the Commission considered claims similar to the Complainant’s in Yesteryear Corporation dba Angelo’s Restaurant v. Philadelphia Electric Company, 77 Pa. PUC 139 Docket No. F-9245681 (Order issued August 26, 1992) (Yesteryear).  In Yesteryear, the Complainant argued that PECO should be barred from attempting to collect immediately the past due monies owed to it by Yesteryear because, according to Yesteryear, PECO “through its own neglect” allowed Yesteryear's account to become more than six months delinquent.   The Commission held that:

This argument is not only not meritorious it is plainly ridiculous. Yesteryear’s argument implies that a utility such as PECO, to establish its right to timely collect the monies owed to it for service, must not only present the customer with an accurate bill, but also must pursue the customer with persistent collection efforts.  There is no support either in the Public Utility Code or in the Commission’s regulations for such a proposition, and Yesteryear cites none.
I.D. at 14.
Yesteryear at 142.
With regard to Mr. Van Patten’s claim that he entered into a payment agreement with the Company “under duress in order to maintain service,” SA Vero submitted that this Commission dealt with a similar claim of “duress” in Desire Nicole McCombs v. Duquesne Light Company, Columbia Gas of Pennsylvania, Inc., Docket Nos. Z-00979407, C-20027663, (McCombs) (Order entered February 27, 2003).   In McCombs, the Commission held that:

Under the law, “duress” is that degree of restraint or danger either actually inflicted or threatened and impending, which is sufficient in severity or apprehension to overcome the mind of a person of ordinary firmness.  In the absence of threats of actual bodily harm, no duress can be found where the contracting party is free to consult with an attorney.
  A party, having a reasonable opportunity to obtain legal advice before entering into a contract, cannot later invalidate the contract by claiming economic duress.
  The Complainant offers no evidence of physical harm or intimidation to substantiate her claim of duress.  Therefore, this claim is meritless.
I.D. at 15-16.

The Respondent’s witness, Terry Richey, testified that Mr. Van Patten already had received one Commission-issued payment arrangement on which he defaulted.  The Commission cannot allow a customer to enter into a second payment arrangement absent a change of income as noted in Section 1405(d) above.  In addition, the record evidence shows that Mr. Van Patten’s income increased since the Commission-issued payment arrangement of February 2003 and, therefore, Mr. Van Patten did not experience a “change in income” as defined in Section 1403 of Chapter 14.
Mr. Van Patten’s claim in his Exceptions that his account should be forgiven because Dominion Peoples has been sold to another entity is without merit.  Accordingly, we shall reject the Complainant’s Exception.  Mr. Van Patten’s Exception is based on information that he learned after the record of this case was closed and that may or may not be correct.  In any event, Mr. Van Patten owes Dominion Peoples for utility service that was provided to him over the last several years.   
With regard to Mr. Van Patten claim that he entered into a payment agreement with the Company “under duress,” we agree with SA Vero that Mr. Van Patten had a reasonable opportunity to obtain legal advice with this claim.  Also, there is no evidence of physical harm or intimidation to substantiate Mr. Van Patten’s claim of duress.  Therefore we find Mr. Van Patten’s claim to be meritless.
We agree with SA Vero that Complainant failed to carry his burden of proof with regard to all the claims stated in his Complaint.  Therefore, we shall deny Mr. Van Patten’s Exceptions and dismiss his Complaint against Dominion Peoples at Docket No. C-2009-2101138.
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt Special Agent Vero’s Initial Decision which dismisses the Complaint with prejudice; THEREFORE,


IT IS ORDERED:
1.
That the Initial Decision of Special Agent Eranda Vero is adopted consistent with this Opinion and Order.


2.
That the Exceptions of Vance Van Patten are denied, consistent with this Opinion and Order.


3.
That the Complaint of Vance Van Patten v. The Peoples Natural Gas Company, at Docket Number C-2009-2101138, is dismissed with prejudice for the failure to satisfy the burden of proof. 


4.
That the record at Docket Number C-2009-2101138 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: July 15, 2010
ORDER ENTERED: July 22, 2010
	� 	Since no certificate of service or other indications of service accompanied Complainant’s Exceptions, Respondent was provided a copy of Complainant’s Exceptions by the Commission. 


	� 	According to the record, Mr. Van Patten’s income increased from $2,615 per month in November 2002, to $3,636 (does not include Complainant’s expected additional income of $150 to $200 per month as a writer) per month in September 2009.  Van Patten Testimony; I.D. at 12.


	� 	Carrier v. William Penn Broadcasting Co., 426 Pa. 427, 233 A.2d 519 (1967).


	� 	Degenhardt v. Dillon Co., 543 Pa. 146, 669 A.2d 946 (1996).
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