BEFORE THE Py, P
PENNSYLVANIA PUBLIC UTILITY COMMISSION U o 5

LINDA BERKERY, :
Complainant. Movant : S Sy
v. :  DOCKET NO. C-2010-2170223 =%y,

PECO ENERGY COMPANY,
Respondent

| COMPLAINANT’S MOTION TO STRIKE LETTER
OF JULY 16. 2010 FROM JOHN F. POVILAITIS, ESQ.

Complainant, Linda Berkery, hereby moves this forum to strike a letter to the
Commission dated July 16, 2010, from John F. Povilaitis, Esq., counsel for Commerce
Energy, who is not a party to this action. The letter is attached at “A”, infra. The letter
should be stricken from consideration in these proceedings for the following reasons:
1. Commerce &nergy 1s not a party to these proceedings and has no standing
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to file documentsin-thi§case; ="~ T it IR AT I BT
2. Commerce, through theit attorniey, complains in the létter: “It appéétrs that in a
filing dated May 19, 2010, the Complainant, Linda Berkery, opposed Commerce being
joined as a party to this case. This opposition pleading was not served on Commerce
according to the Certificate of Service.” Indeed Commerce wasn't served. As a non-party
they had no right to be served, all‘though they will be sent a éourtesy copy of this pleading.
Complainant’s Opposition was to the motion of PECO, who is a party, to join Commerce
as an indispensable party, which they are certainly not for the reasons given in the Oppos-
ition;

3. Similarly, éttor-ney Povilaitis’ submission in the letter of alleged dates of éérvice

between Complainant arid Commerce/ACN is also made without standing or evidentiary



support and needs to be stricken. Respondent PECO must subpoena any such records
according to the Pennsylvania Rules of Evidence. Again the letter shows the danger of
allowing such unsubstantiated assertions without following proper procedure;

4. What Povlaitis” letter does show, however, 1s that Respondent PECO, evidently
through their attorney, Tishekia Williams, Esq., has made ex parte contact with Comm-

erce without providing Complainant with copies and/or summaries of such contact.

WHEREFORE, for the reasons stated above, Complainant prays that the letter of
July 16, 2010, from John F. Povilaitis, Esq., representing non-party Commerce Energy,
be stricken from the record in this case and from any consideration in these proceedings.

DATED: July 19, 2010

2 m -
fnda Bérkery, Complainant
2115 Fairwold Lane :

Fort Washington, PA 19034
(215) 380-1939




RyAN, RUSSELL, OGDEN & SELTZER
A ProFESSIONAL CORPORATION

Surve 101
300 MNORTH THIRD STREET

HARRISBURG, IENNSYLVANIA | 7102-2025 WyOMISSING OFFICE
Surtg 210
TELEPHONE: 717'236’77}? 1150 BERKSHIRE BOULEVARD
FACSIMILE: 7}7_256'781 ? WYOMISSING, PENNSYIVANIA
Wy RyAMRUSSELL.COM 19610-1208
TELEPHONE: 610-372-4761
July 16, 2010 FACSIMILE: 610-372-4177

VIA E-FILE AND FIRST CLASS MAIL

Rosemary Chiavetta, Secretary

Pennsylvania Public Utility Conimission

400 North Street, 2™ Floor

- Commonwealth Keystone Building— ‘ et T
Harrisburg, Pennsylvania 17120

Re:  Linda Berkery v. PECI) Energy Company,
Docket No. C-2010-2170223

Dear Secretary Chiavetta:

We are counsel for Commerce Energy (“Commerce™) in the above-captioned
matter. On May 13, 2010, PEC() Enzrgy Company filed a Motion to Join Commerce as
an indispensible party. Commrce did not contest the Motion, and does not contest

being joined as a party to this complaint proceeding.

It appears that in a filin; dated May 19, 2010, the Complainant, Linda Berkery
opposed Commerce being joined as a party to this case. This opposition pleading was not
served on-Commerce according : the Certificate of Service.

This correspondence is istendzd 1o clari fy that Commerce does not oppose being
joined to this complaint proceeding. In addition, Commerce wishes to clarify that Ms.
Berkery commenced service wiin ACN Energy (“ACN™) which Commerce acquired-in
February, 2005. Therefore Ms. Berkery was billed as a customer of ACN/Commerce for
natural gas service from Septeriber 18, 2003 to July 18, 2008; and she was billed as a
customer of ACN/Commerce for ¢lec:ric generation service from September 18, 2003 to
November 17, 2004. Copies of this correspondence are being served on PECO Energy
Company and the Complainant per the attached certificate of service.



Thank you for your attenlion tc this matter.

Very truly yours,

ohn F. Powiaitls
“ Counsel for Commerce Energy

JFP:ck
c. Certificate of Service
Office of Administrative Law Jnudge



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
LINDA BERKERY,

Complainant, Movant
V.

PECO ENERGY COMPANY,

DOCKET NO. C-2010-2170223
Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that [ have made service of Complainant’s Motion to
Strike non-party Letter of July 16, 2010, via first-class mail, prepaid, on this 20™ day of
July, 2010, upon the following party:

Tishekia Williams, Esq.

PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103

And have similarly sent courtesy copies on this same date by first-class mail prepaid to
the following non-parties:

Inger Goodman

Commerce Energy, Inc.
600 Anton Blvd.

John F. Povilaitis, Esq.
Suite 2000

osta Mesa, CA 92626

RYAN, RUSSELL, OGDEN & SELTZER
800 N. 3 St., Suite 101
Harrisburg, PA 17102-2025
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