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	OPINION AND ORDER



	BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision of Administrative Law Judge (ALJ) Angela T. Jones, issued on October 16, 2009.  The proceeding concerned a Formal Complaint filed by Barbara Pattison (Complainant)[footnoteRef:1] with the Commission against PECO Energy Company (PECO or Respondent) which alleged that the amount of her indebtedness to PECO was erroneous and has doubled to in excess of $6,000 with no explanation.   [1: 	 	Complainant confirmed that, although the responsible person of record is Mr. Daniel Pattison, she is his estranged wife, she resides at the electric service address of record, 2174 Maplewood Avenue, Abington, PA and she filed the Formal Complaint.] 


No Exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision, pursuant to Section 332(h) of the Public Utility Code (Code) 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall modify the Initial Decision consistent with this Opinion and Order.


History of the Proceeding

On December 31, 2008, the Complainant filed a Formal Complaint against PECO for billed electric service.  The Complainant stated that her family filed Chapter 13 bankruptcy in 1995.  Then, according to the Complainant, after the bankruptcy was closed, PECO reached an erroneous amount due on the account in excess of $3,000.  Since that time, the Complainant alleged that the amount of her arrearage has doubled to more than $6,000 with no explanation as to why this occurred.  Complainant requested that there be an investigation into the amount she owes.  I.D. at 1.

On January 26, 2009, counsel for PECO filed an Answer, which denied that there were incorrect charges to Complainant’s electric service account.  PECO explained in great detail that the Complainant filed two bankruptcy filings, both of which were dismissed.  The second filing was then reconsidered and eventually discharged.  The second filing included the amount accrued in the first dismissed bankruptcy filing.  I.D. at 1.

PECO explained that the current account balance of $7,070.72 does not contain the amount at issue in the discharged bankruptcy filing.  PECO is not seeking collection on the dismissed filing amount because it was included in the subsequent bankruptcy filing that was eventually discharged in January 2007.  Furthermore, PECO averred it is inappropriate for Complainant to make a claim about an amount that accumulated over 17 years ago.  I.D. at 2.

PECO asserted that the amount due on the Complainant’s current account which accrued from September 13, 2001, to the present is $7,070.72.  PECO stated that the Complainant has a history of missing payments altogether or making late payments and paying less than the amount due when a payment is made on her account.  PECO contended that the account balance is due to the Complainant’s failure to pay her bills.  I.D. at 2.

		The telephonic hearing convened on June 9, 2009.  The Complainant appeared pro se.  Counsel for PECO appeared and presented one witness.  After settlement negotiations, the Parties stipulated that a payment agreement should be put in place for the amount owed by the Complainant based on her current income.  The Parties did not initially agree on the actual amount owed by the Complainant.  I.D. at 3.  However, during the evidentiary hearing, the Complainant reluctantly agreed to the outstanding balance of $7,753.91.  I.D. at 6.

		In her Initial Decision, the ALJ found that the provisions of Chapter 14 apply to this case and that the Complainant did not honor a past Commission-issued payment arrangement.  Further, the ALJ found that PECO chose to exercise its discretion to establish a payment agreement rather than to challenge the Commission’s authority to establish a payment agreement for the Complainant.  I.D. at 7.  Finding the monthly payment amount for the arrearage as proposed by PECO to be lawful and reasonable, the ALJ sustained the Complaint in part and directed the Complainant to pay the budget-billed amount, in lieu of current monthly billings, plus $328.08 each month toward the arrearage until it is liquidated.  I.D. at 8. 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code,  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

In the Initial Decision, the ALJ made nineteen Findings of Fact and reached four Conclusions of Law.  I.D. at 3-6 and 8-9.  We shall adopt and incorporate them herein by reference, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14), effective December 14, 2004, applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403.  Section 1405 of the Code regarding payment arrangements reads, in pertinent part:

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. [emphasis added]

66 Pa. C.S.A. § 1405(d).  
The Complainant received two payment arrangements from PECO and three from the Commission since 2002 and has not honored any of them.  

	Date
	Type of Agreement
	Balance
	Installment
	Status

	Current Balance Due
	
	$7,753.91[footnoteRef:2] [2: 		The Complainant agreed to the amount owed and acknowledged she could not dispute the amount.  Tr. at 9, 12; I.D. at 4.] 

	$323.08[footnoteRef:3] +Budget Bill [3: 		Chapter 14 prescribes a twenty-four month repayment period based upon a complainant’s level of gross income.  66 Pa. C.S. § 1405(b)(2).] 

	ALJ’s Finding / PECO’s Position

	March 11, 2008
	BCS 2317957
	$3,498.35
	$201.72/month  + Budget Bill
	Not Kept

	August 20, 2007
	PECO
	$4,058.26
	$162.33/month  + Budget Bill
	Not Kept

	January 25, 2007
	PECO to settle Formal Complaint        C-20066288
	$3,345.75
	$49.94/month  + Budget Bill
	Not Kept

	March 21, 2005
	BCS 1811019
	$162.10
	$16/month + Budget Bill
	Not Kept

	November, 2002
	BCS 1187229
	$476.86
	$15/month  + Budget Bill
	Not Kept



PECO Exhibit H.

In her Initial Decision, the ALJ found that the provisions of Chapter 14 apply but that PECO chose to exercise its discretion to enter into a payment arrangement rather than assert that the Commission had no authority to establish a payment arrangement.  I.D. at 7.  The ALJ then proceeded to determine the reasonableness of the payment arrangement and directed the Complainant to pay the monthly budget billing issued by PECO plus $323.08 each month for 24 months, toward her arrearage.  I.D. at 10.

We do not agree with the ALJ’s findings and believe the ALJ erred in ordering the Complainant to adhere to the amortization schedule prescribed by Chapter 14.

The most recent BCS determination was made on March 11, 2008, upon which a timely appeal would have been filed within twenty days, pursuant to Section 5.44(a) of the Commission’s Regulations, 52 Pa. Code § 5.44(a).  In this proceeding, the Formal Complaint was filed on December 31, 2008, which was clearly beyond the appeal period.  As such, the Complaint is not a challenge to the BCS Decision but a request for a second, more favorable payment arrangement.  While PECO and the ALJ both concluded that the Complainant should be required to pay PECO’s monthly budget billing plus $323.08 each month to amortize the unpaid balance, the Commission is prohibited by Chapter 14 from directing compliance with this conclusion.  The March 11, 2008 BCS payment arrangement constitutes the one payment arrangement the Commission is permitted to issue pursuant to Section 1405(d) of the Code.  66 Pa. C.S. § 1405(d).

Since the Complainant defaulted on the payment arrangement at BCS Case No. 2317597 issued on March 11, 2008, and since there is no evidence that the Complainant experienced a change in income, the Commission is prohibited from issuing a subsequent payment arrangement.  66 Pa. C.S. § 1405(d).  Accordingly, the Complaint should be dismissed with the full balance considered being due and payable.  PECO however, may enter into another payment arrangement with the Complainant at its own discretion.

Conclusion

Based upon our review of the record established in this proceeding and the statutory requirements of Chapter 14, we shall modify the Initial Decision of Administrative Law Judge Jones consistent with this Opinion and Order,  THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Administrative Law Judge Angela T. Jones is modified consistent with this Opinion and Order.

2.	That the complaint of Daniel H. Pattison against PECO Energy Company at Docket No. C-2009-2082624 is dismissed with prejudice. 

3.	That the outstanding balance of $7,753.91 is currently due and payable to PECO Energy Company in full.

4.	That PECO Energy Company is authorized to terminate the Complainant’s utility service immediately, consistent with 66 Pa. C.S. Chapter 14 and our regulations at 52 Pa. Code Chapter 56.

5.	That, in lieu of Ordering Paragraphs 3 and 4, PECO Energy Company may exercise its discretion to enter into another payment arrangement with the Complainant.


6.	That the record at Docket No. C-2009-2082624 is marked closed.

[image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:	 April 15, 2010

ORDER ENTERED:	July 21, 2010
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