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HISTORY OF THE PROCEEDING


On May 11, 2009, Lundes Garrett (Complainant) filed a formal Complaint which alleges that PPL Electric Utilities Corporation (PPL or Company or Respondent) has engaged in a pattern of fraudulent charges every winter for ten years, which bases the billing on the usage of the previous month and year’s kilowatt per hour use regardless of actual use.  He seeks: (1) a declaration that PPL has engaged in this fraudulent behavior; (2) an order to refund charges; and (3) an order directing PPL to cease and desist from this behavior.  


On June 2, 2009, PPL filed its Answer which denies fraudulent charges and avers that the Complainant’s meter is an automatic meter (AMR), which provides actual readings and has tested accurate.  


On July 13, 2009, a Telephone Hearing Notice was issued which set the formal evidentiary telephonic hearing for September 16, 2009, and assigned the matter to Administrative Law Judge Louis G. Cocheres.  ALJ Cocheres issued a Prehearing Order on July 20, 2009, which set forth some of the requirements for a formal hearing before the Commission.  


The hearing was held as scheduled on September 16, 2009, although it convened in the afternoon instead of the morning.  Complainant appeared pro se, and sponsored 59 exhibits consisting of various PPL bills from August 2000 through May 2007.  Respondent was represented by Kimberly G. Krupka, Esq., who presented two witnesses and four exhibits.



A transcript of 130 pages resulted, and the record closed upon its receipt on September 27, 2009.  



Due to the retirement of ALJ Cocheres, the case was reassigned to me on 
June 15, 2010.  The matter is ready for decision.  
FINDINGS OF FACT



1.
Complainant is Lundes Garrett, 8 Rose Drive, Saylorsburg PA 18353.  


2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.  


3.
Jennifer Tomel, customer service representative for PPL, testified on behalf of Respondent.  Tr. 73.  


4.
Budget billing is the average bill used at a residence to even out the payment through a 12-month cycle.  Tr. 75.  


5.
The first page of a PPL bill does not indicate whether the billing is a budget billing or not.  That information is on page three of the bill.  Tr. 76.  


6.
PPL Exhibit 1 is an account activity statement from September 2005 through September 2009.  Tr. 76; PPL Ex. 1.  


7.
Complainant was on budget billing from the beginning of the account activity statement, September 2005 through November 2006.  Tr. 78; PPL Ex. 1.  


8.
PPL reviews a budget billing customer’s usage every three months for adjustment.  Tr. 79.  


9.
PPL Exhibit 2 is a listing of customer contacts between PPL and Complainant.  Tr. 80.  


10.
PPL offered to provide a home profile, where the Company asks questions about the customer’s home to aid in determining whether usage is consistent with appliances being used on December 12, 2007, but Complainant refused.  Tr. 81; PPL Ex. 2.  


11.
On December 9, 2006, Complainant requested removal from budget billing.  Tr. 81-82; PPL Ex. 2.  


12.
Complainant told a PPL customer service representative that he maintains heat in the basement so that the pipes do not freeze.  Tr. 82; PPL Ex. 2.  


13.
PPL does not use the average kilowatt hour per day information from the prior year to bill customers.  Tr. 83.  


14.
Customers are billed on the amount of kilowatt hours used for that billing cycle.  Tr. 83.  


15.
PPL Exhibit 1 does not show any estimation for basis of billing.  Tr. 83.  


16.
Customers can view the meter readings on their meters.  Tr. 84.  


17.
There are differences in the amount of usage per month from year to year.  Tr. 85; PPL Ex. 1.  


18.
Complainant’s winter usage declined over the years shown.  Tr. 85-86.  


19.
PPL Exhibit 4 is a daily consumption log comprised of daily readings from Complainant’s meter.  Tr. 86.  


20.
Complainant’s usage increases in the winter.  Tr. 87; PPL Ex. 4.  


21.
PPL Exhibit 3 is a Bureau of Consumer Services informal decision dated April 9, 2009, finding that the PPL billing was correct.  Tr. 88; PPL Ex. 3.  


22.
 Complainant’s meter was changed to automatic reading on July 23, 2003.  Tr. 94.  


23.
Kevin George, customer contact representative for PPL whose job includes investigating high bill concerns, meter mixes, stolen wire and anything to do with a residential and small commercial customer, appeared on behalf of Respondent.  Tr. 100.  


24.
Mr. George’s involvement with Complainant’s account began in 2007.  Tr. 101.  


25.
Mr. George contacted Complainant on December 21, 2007, to attempt to schedule a meeting but Complainant did not agree to allow Mr. George into his home.  
Tr. 102; PPL Ex. 2.  


26.
Mr. George left a message on Complainant’s answering machine on December 28, 2007, to attempt to schedule a meeting.  Tr. 102; PPL Ex. 2.  


27.
Mr. George mailed a contact letter to Complainant on December 31, 2007, asking Complainant to contact him.  Tr. 103; PPL Ex. 2.  


28.
Mr. George contacted Complainant on January 8, 2008, and was again unable to secure Complainant’s agreement to a meeting.  Tr. 103; PPL Ex. 2.  


29.
Mr. George attempted to perform a field test at Complainant’s home on September 8, 2009, after attempts to set up an appointment were unsuccessful.  Complainant’s wife gave permission for the field test.  Tr. 104; PPL Ex. 2.  


30.
After preparing to conduct the test, Complainant arrived and told Mr. George to get off his property.  Tr. 105; PPL Ex. 2.  


31.
Complainant would not agree to a test.  Tr. 106.  


32.
Complainant’s exhibits are marked as follows:

	Exhibit 1

	8/10/2000

	Exhibit 21
	4/7/2008

	Exhibit 41

	1/8/2004
	
	Exhibit 2

	9/11/2000

	Exhibit 22

	5/7/2008

	Exhibit 42
	12/7/2004
	
	Exhibit 3

	10/10/2000

	Exhibit 23

	6/5/2008

	Exhibit 42B
	3/16/2005
	
	Exhibit 4

	11/8/2000

	Exhibit 24

	7/7/2008

	Exhibit 43
	3/9/2005
	
	Exhibit 5

	12/8/2000

	Exhibit 25

	8/5/2008

	Exhibit 44
	4/8/2005
	
	Exhibit 6

	1/11/2001

	Exhibit 26

	9/5/2008

	Exhibit 45
	5/9/2005
	
	Exhibit 7

	2/9/2001

	Exhibit 27

	10/6/2008

	Exhibit 46
	2/6/2006
	
	Exhibit 8

	2/12/2001

	Exhibit 28

	12/5/2008

	Exhibit 47
	3/8/2006
	
	Exhibit 9

	4/10/2001

	Exhibit 29

	6/8/2009

	Exhibit 48
	4/6/2006
	
	Exhibit 10

	5/9/2001

	Exhibit 30

	2/5/2009

	Exhibit 49
	5/8/2006
	
	Exhibit 11

	8/9/2001

	Exhibit 31

	3/9/2009

	Exhibit 50
	6/7/2006
	
	Exhibit 12

	9/10/2001

	Exhibit 32

	4/7/2009

	Exhibit 51
	7/7/2006
	
	Exhibit 13

	10/8/2001

	Exhibit 33

	5/7/2009

	Exhibit 52
	9/7/2006
	
	Exhibit 14

	11/6/2001

	Exhibit 34

	6/8/2009

	Exhibit 53
	10/6/2006
	
	Exhibit 15

	12/7/2001

	Exhibit 35

	7/8/2009

	Exhibit 54
	12/6/2006
	
	Exhibit 16

	1/11/2002

	Exhibit 36

	12/11/2002

	Exhibit 55
	1/8/2007
	
	Exhibit 17

	12/5/2007

	Exhibit 37 

	1/13/2003

	Exhibit 56
	2/5/2007
	
	Exhibit 18
	1/8/2008
	Exhibit 38
	2/11/2003
	Exhibit 57
	3/7/2007
	
	Exhibit 19
	2/5/2008
	Exhibit 39
	3/11/2003
	Exhibit 58
	4/5/2007
	
	Exhibit 20
	3/6/2008
	Exhibit 40
	1/8/2004
	Exhibit 59
	5/7/2007
	

	


DISCUSSION



Complainant alleges that PPL has failed to provide adequate service by billing him incorrectly, based on prior years’ usage, and by failing to exercise due diligence by not testing his meter to determine its accuracy.  As the Complainant, he bears the burden of proving that his allegations have merit.  


The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).  


Complainant began by objecting to the fact that the hearing was telephonic and not in-person.  ALJ Cocheres indicated that he would have changed the hearing to in-person if Complainant had objected prior to the hearing, but he did not.  Complainant also objected because he claimed that he received PPL’s exhibits four days before the hearing, when the prehearing order required five days.  PPL’s counsel indicated that she had a FED EX overnight mail receipt indicating that the exhibits would have been received six days prior to the hearing.  Tr. 11.  


From the transcript, it appeared that the hearing had been postponed from the morning to the afternoon to accommodate the Complainant’s need to charge his cell phone.  
Tr. 13.  


Complainant began his statement with a recitation of bills starting in August 2000 and noted that each fall, as noted in the November bill, his usage spiked upwards despite his not using any more appliances.  He did not use the furnace or heater, just the washer, dryer, microwave, water heater, refrigerator. Tr. 15.  These are used all summer, so there should not be a spike in the fall due to weather.  Tr. 16.  He does not recognize that an electric heater, used only in the winter months, would increase the electric usage.  Tr. 15, 16.  


Complainant separated his exhibits into three groups.  The first set shows the kilowatt usage originally, which he states was very low.  Exhibits 1-17; Tr. 29-30.  The second set is comprised of Exhibits 18-35, and the third set includes Exhibits 36-59.  Tr. 30.  


A number of the discrepancies he mentioned were because his account had been on budget billing for a portion of the time, and the billed amount was not meant to reflect the actual cost of the kilowatt hours used that cycle.  PPL Ex. 1; Tr. 24, 28, 78-80.  



PPL Exhibit 1 is the account activity statement, from which the following usage in kilowatt hours is reported according to billing date:

MONTH
2005

2006

2007

2008

2009

October
2,186

2,019

1,851

1,863
November
3,095

3,579

2,122

2,160
December
4,936

4,193

3,161

3,252
January


6,223

5,152

4,053

4,132
February


5,112

5,385

3,098

3,377
March



6,384

5,484

3,445

2,658
April



4,261

4,329

3,729

2,267
May



3,608

3,815

2,187

1,884
June



2,584

1,910

1,791

1,900
July



2,154

1,766

1,922

1,751
August



2,850

1,713

1,650

1,685
September


2,344

1,808

1,845

2,104


Usage will vary from year to year because the billing cycles may run from 28 to 34 days and the exact dates of the billing cycle will change from year to year.  However, it is clear that the usage does vary, and is not identical each year, as Complainant alleges, although usage does increase in the winter months.  PPL Ex. 1.  


Complainant has a heat pump which he states he does not use, and electric baseboard heating in the basement, which he states that he has not used.  It has a thermostat control on it with an off/on switch always turned to the “off” position.  Tr. 31.  However, PPL Exhibit 2 shows that he admitted keeping heat on in the basement to keep his pipes from freezing.  He denied that he ever said that.  Tr. 121.  


He has a propane heater in the house, as well as an electric heater which he carries with him from room to room to provide heat.  Tr. 33-35.  Complainant seals the windows with foam and plastic in the winter.  Tr. 36.  


Complainant believes that the Company is billing him based on the prior year’s usage.  He states that he can predict the billing based on the pattern in the bar graphs on the bills.  Tr. 38-39.  


He claimed that the Company failed to exercise due diligence and never checked the meter to see if it was defective even to the time of the hearing.  Tr. 15, 122.  On cross-examination, Complainant admitted that PPL had sent an employee to Complainant’s house, and that the employee had been turned away.  Tr. 50.  Further contacts from the Company to the Complainant were also rebuked.  Tr. 50-52.  


Complainant’s testimony is filled with contradictions, and his cross-examination of PPL’s witness Mr. George was hostile, an attitude which manifested itself in the contacts that the Company had with Complainant prior to the hearing.  On the other hand, PPL’s testimony was calm and consistent, even in the face of the hostility and obvious suspicion on the part of the Complainant.  The Company’s repeated attempts to provide a meter test and a home investigation were commendable considering the lack of cooperation it received from Complainant.  


The bottom line is this:  if Complainant does not allow the Company to conduct its investigation, then the Company has no way to determine that the Complainant’s claims have any merit.  Therefore, their act of billing him based on the automatic meter attached to his electric service is quite reasonable, and the Complainant, having provided no evidence to support his claims, has failed to sustain his burden of proving that the Company violated any statute, regulation or order of the Commission.  The Complaint is dismissed with prejudice.  
CONCLUSIONS OF LAW


1.
The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and Complainant has the burden of proving his case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).  



2.
Any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).  


3.
Complainant has not provided evidence to support a finding of inadequate service.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Lundes Garrett against PPL Electric Utilities Corporation at PUC Docket No. F-2009-2106637, is dismissed with prejudice.


2.
That the Secretary mark this docket closed.

Dated:
July 13, 2010




____________________________________








Susan D. Colwell








Administrative Law Judge
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