BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Abdollah Owzar					:
							:		
	v.						:		C-2010-2156070
							:
UGI Utilities, Inc.					:



INITIAL DECISION 


Before 
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


On February 2, 2010, Abdollah Owzar (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The complaint alleges that in January 2010, the Complainant noticed that the dials on his gas meter were “jumping forward while rotating”.  The complaint alleges that this “jumping forward” has resulted in a higher reading than the actual amount of gas used.  According to the complaint, the Complainant has been paying more than he should be for his natural gas service.  The complaint argues that it is unfair for the Complainant to pay for gas that he did not use. The complaint requests that the Commission “compensate” the Complainant for the overpayments he has made in the past.  

The Respondent filed an answer to the complaint on February 24, 2010.  The answer denies that the Complainant’s meter “jumping forward” resulted in high and inaccurate readings of the Complainant’s gas consumption.  The Respondent denies that the bills it has sent to the Complainant are incorrect.  The Respondent requests that the Commission deny the complaint.  

By hearing notice dated May 7, 2010, the Commission scheduled a hearing for this matter on June 11, 2010 at 1:00 p.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the case to me.  I issued a prehearing order on May 7, 2010 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  

I conducted the initial hearing as scheduled on June 11, 2010.  The Complainant appeared pro se and presented testimony.  Larry R. Crayne, Esquire represented the Respondent, which presented two witnesses who sponsored five exhibits that I admitted into the record.  The initial hearing resulted in a transcript of sixty-four pages.  The record closed on June 23, 2010, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.  

FINDINGS OF FACT

1.	The Complainant is a retired mechanical engineer who worked for AMP, then Tyco.  (N.T. 9-10)  

2.	The Complainant resides at 333 Regent Street, Camp Hill.  (N.T. 6)  

3.	The Complainant’s residence is a two story home with four bedrooms.  (N.T. 6-7)  

4.	The Complainant purchased the house in 1994.  (N.T. 7)  

5.	In January 2010, the Complainant noticed that the dials on his gas meter were rotating and jumping forward.  (N.T. 7-8, 15)  

6.  	The Complainant was concerned that the gas meter was not accurately showing the amount of natural gas he was consuming.  (N.T. 15-16)  
7.	The Complainant contacted the Respondent and explained his concerns.  (N.T. 15-16)  

8.	The Respondent sent a service technician to the Complainant’s house on January 13, 2010.  (N.T. 16, 23)  

9.	The Complainant caused the gas furnace to operate so that the service technician could observe the meter operating.  (N.T. 16)  

10.	The service technician replaced the old meter.  (N.T. 17)  

11.	The Complainant’s old meter had six dials on it.  (N.T. 17-18)

12.	The Complainant’s new meter has two dials and a digital register similar to an automobile odometer, registering usage in a single line of numbers rather than on multiple dials.  (N.T. 17-18)  

13.	The Complainant has not observed the new meter jumping forward or malfunctioning.  (N.T. 20)  

14.	When the Respondent’s service technician removed the old meter, it had a reading of 0772.  (N.T. 23)  

15.	The Complainant’s old meter was remotely read by a radio signal.  
(N.T. 34-35)  

16.	The Complainant’s old meter received and sent signals though the Encoder Receiver Transmitter (ERT) module.  (N.T. 34-35)  

17.	The drive slot of the ERT module was mounted directly to the drive post of the Complainant’s old meter.  (N.T. 34-35, Ex. R-5, pg. 8-9, 12)  
18.	Every revolution of the drive post measured two cubic feet of natural gas usage.  (N.T. 34-35, Ex. R-5, pg. 8-9, 12)  

19.	The ERT module recorded every revolution of the drive post.  
(N.T. 34-35, Ex. R-5, pg. 8-9, 12)  

20.	The Complainant’s old meter dials in turn were connected to the ERT module.  (N.T. 34-35, Ex. R-5, pg. 8-9, 12)  

21.	The Respondent obtained readings of Complainant’s gas usage from the ERT, not the meter dials.  (N.T. 35)  

22.	The meter dials were a secondary indicator of usage.  (N.T. 35)  

23.	A malfunction of the meter dials on the Complainant’s old meter would not affect the ERT or its accuracy since the drive slot of the ERT was directly connected to the drive post and the ERT in turn drove the meter dials.  (N.T. 34-35, 37)  

24.	The meter dials on the Complainant’s old meter did not malfunction because the reading obtained from both the meter dials and the ERT was 0772.  
(N.T. 36, Ex. R-4)  

25.	The Respondent tested the Complainant’s old meter after it was removed from the Complainant’s residence.  (N.T. 51-53)  

26.	The Respondent’s test indicated that the meter was operating properly and was accurately measuring the amount of gas passing through the meter.  (N.T. 51-53, Ex. R-3)  

27.	According to his statement of account, the Complainant currently has an outstanding balance of $709.68.  (N.T. 48-50, Ex. R-1)  

28.	The Complainant has made payments on his account on June 9, 2010, 
May 12, 2010 and December 28, 2009.  (N.T. 48-50, Ex. R-1)  

29.	The Complainant’s usage has been consistent over a number of years.  (N.T. 49-50, Ex. R-2)  

30.	The Complainant’s average usage per degree day was consistently between .24 and .21 for the years from 1998 to 2007.  (N.T. 49-50, Ex. R-2)  

31.	From 2007 to 2010 the Complainant’s average usage per degree day was between .18 and .17.  (N.T. 49-50, Ex. R-2)  

32.	The Complainant’s gas usage increases and declines as the number of degree days increases or decreases.  (N.T. 49-50, Ex. R-2)  

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  
Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  

The Complainant here alleges a billing dispute.  Therefore, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980)  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980)  

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of his inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over-billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 
461 A.2d 1234 (Pa. 1983)

As a preliminary matter, I will address the Complainant’s request in his complaint for compensation.  As I understand this request, the Complainant is requesting that the Commission find that he was incorrectly billed and order the Respondent to provide him with a refund for the alleged overpayments.  When I asked him about the relief he was requesting, he indicated that he was seeking a refund, not monetary damages.  (N.T. 21-22)  If the Complainant is requesting monetary damages from the Commission, the Commission cannot order an award of this nature. There is no question that the Commission lacks authority to award damages. Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); 
Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995)  The Complainant will have to pursue any action for damages in another forum if he is seeking monetary damages as opposed to a refund for past over payments.

		Turning to the merits of the case, I will first provide a brief chronology of the events leading to the filing of the complaint taken from the evidence presented by the Complainant at the hearing.  The Complainant is a retired mechanical engineer who worked for AMP, then Tyco.  (N.T. 9-10)  The Complainant lives at 333 Regent Street, Camp Hill.  (N.T. 6)  The residence is a two story home with four bedrooms.  (N.T. 6-7)  The Complainant purchased the house in 1994.  (N.T. 7)

		In January 2010, the Complainant noticed that the dials on his gas meter were rotating and jumping forward.  (N.T. 7-8, 15)  The Complainant was concerned that the gas meter was not accurately showing the amount of natural gas he was consuming.  (N.T. 15-16)  The Complainant contacted the Respondent and explained his concerns.  (N.T. 15-16)

		The Respondent sent a service technician to the Complainant’s house on 
January 13, 2010.  (N.T. 16, 23)  The Complainant caused the gas furnace to operate so that the service technician could observe the meter operating.  (N.T. 16)  The service technician replaced the old meter.  (N.T. 17)  While the old meter had six dials on it, the new meter has two dials and a digital register similar to an automobile odometer, registering usage in a single line of numbers rather than on multiple dials.  (N.T. 17-18)  The Complainant has not observed the new meter jumping forward.  (N.T. 20)  The Complainant indicated that when the service technician removed the old meter, the meter dials showed a reading of 0772. (N.T. 23)

		The Complainant is seeking a refund or credit for past over-billing by the Respondent.  However, the Complainant did not know when his old meter allegedly began to malfunction and therefore did not know how long the Respondent had allegedly been over-billing him.  (N.T. 21-22) 

		In response, the Respondent presented evidence regarding the operation of the Complainant’s old gas meter.  A service technician or meter reader did not enter the Complainant’s house and read the dials on the Complainant’s old meter in order to obtain the amount of the Complainant’s gas usage.  According to the Respondent’s witness, the Complainant’s old meter was remotely read by a radio signal.  The Complainant’s old meter received and sent these signals though the Encoder Receiver Transmitter (ERT) module. 
(N.T. 34-35)

The drive slot of the ERT module was mounted directly to the drive post of the old meter. Every revolution of the drive post measured two cubic feet of natural gas usage.  
(N.T. 34-35, Ex. R-5, pg. 8-9, 12)  The ERT module recorded every revolution of the drive post.  The old meter dials in turn were connected to the ERT module.  The Respondent obtained readings of Complainant’s gas usage from the ERT, not the meter dials.  (N.T. 35)  The meter dials were a secondary indicator of usage.  

The Respondent’s witness stated that a malfunction on the meter dials would not affect the ERT or its accuracy since the drive slot of the ERT was directly connected to the drive post and the ERT in turn drove the meter dials.  (N.T. 34-35, 37)  The Respondent’s witness testified that the meter dials on the Complainant’s old meter did not malfunction because when the Respondent removed the old meter on January 13, 2010, the reading obtained from both the meter dials and the ERT was 0772.  (N.T. 36, Ex. R-4)

The Respondent also presented evidence that it tested the Complainant’s old meter after it was removed from the Complainant’s residence.  (N.T. 51-53)  The test indicated that the meter was operating properly and was accurately measuring the amount of gas passing through the meter.  (N.T. 51-53, Ex. R-3)

In addition, the Respondent presented a statement of the Complainant’s account from April 30, 2008 to June 2, 2010.  (N.T. 48-50, Ex. R-1)  According to the statement of account, the Complainant currently has an outstanding balance of $709.68.  (N.T. 48)  The Complainant has made payments on his account on June 9, 2010, May 12, 2010 and 
December 28, 2009.  (N.T. 48)  

Finally, the Respondent presented a document showing the Complainant’s monthly usage from July 1998 to May 3, 2010 and the number of degree days for each month.  (N.T. 49-50, Ex. R-2)  Page five of the document shows the Complainant’s annual usage and the number of degree days for each year from 1998 to 2010.  It also shows the Complainant’s monthly usage since the Respondent installed the new meter in the Complainant’s resident in January 2010 and compared that usage with the monthly usage for the same months from the previous year.  (N.T. 50)  The annual usage figures show that the Complainant has used less gas the most recent three years.  The monthly usage figures shown by the new meter are almost identical for the first three months of 2010 compared with the usage figures shown for the first three months of the previous year.  The usage for April 2010 is lower than the usage for April 2009. (N.T. 50-51)  

I will now address the Complainant’s contentions.  The Complainant contends that he saw the meter dials on his gas meter jump forward while rotating.  The Complainant argues that since the dials are connected to each other, when one dial on the meter jumps forward, it causes the other dials on the meter to move forward and indicate that he is using more gas than he actually is.  Because the gas meter has inaccurately recorded his gas usage, the Complainant concludes that the Respondent has been overbilling him.  

The Respondent’s witness testified that the dials on a gas meter very rarely malfunction in the manner that the Complainant described.  (N.T. 36-37, 42-43)  Sometimes, the dials on a particular meter might not move smoothly but could hang up for a second then catch up.  (N.T. 36-37)  The witness also testified that sometimes the dials on a particular meter could jam completely and stop moving.  (N.T. 37)  Neither of these scenarios is present in this case.  

In support of this contention the Respondent’s witness pointed out that the reading on the meter dials and the ERT of the Complainant’s old meter had the same reading when the Respondent removed the old meter from the Complainant’s home.  (N.T. 36)  Had the meter dials jammed or stopped functioning, the readings would have been different since the drive slot of the ERT was directly connected to the drive post of the meter and the ERT in turn drove the meter dials.  Since the readings for both the ERT and the dials are identical, the dials did not provide an inaccurate reading of the Complainant’s use and therefore inaccurate bills, as the Complainant contends. 

Alternatively, the Respondent contends that even if the dials did provide an inaccurate reading of the Complainant’s use, the Respondent accurately billed the Complainant for his gas usage.  According to the Respondent, a malfunction of the dials on the meter does not affect the accuracy of the Complainant’s bills, because the Respondent obtains the Complainant’s usage data from the ERT, not the dials.  Since the Respondent obtains usage data only from the ERT, and the ERT on the Complainant’s meter continued to function properly, the bills issued to the Complainant were based on actual usage and are accurate.  I agree with the Respondent for several reasons.  

First, it is clear from the Respondent’s description of how the Complainant’s old meter operated that the ERT directly measured the gas usage and sent that information to the Respondent.  The ERT was in turn connected to the mechanism that operated the meter dials.  Therefore the meter dials could malfunction and not affect the accuracy of the ERT.  

The Complainant contends that the dials malfunctioning would have to affect the accuracy of the ERT.  This contention indicates that the Complainant does not understand how his old meter worked.  The mechanism that operated the dials did not directly measure the amount of gas used, the ERT did.  If the mechanism that operates the dials directly measured the amount of gas used and in turn was connected to the ERT, the Complainant’s contention might have some merit.  However the meter operated in the exact opposite fashion.  The dials could stop operating completely and it would not have an impact on the operation of the ERT or the accuracy of the Respondent’s bills.  Only if the ERT malfunctioned would the Complainant’s bills be inaccurate.  Such is not the case.  

Second, the Respondent’s test of the Complainant’s meter indicates that it was operating properly and accurately measuring the amount of gas the Complainant used.  The Respondent performed two tests on the meter.  The first test indicated that the meter had an error of -0.9%.  The second test indicated that the meter had an error of -0.2%.  The Commission’s regulations provide that a gas meter may not exceed an error of plus or minus 2.0%.  
52 Pa. Code §59.21  The Respondent’s test of the Complainant’s old meter indicates that the meter did not exceed this rate and therefore complied with Commission regulations.  

Third, there is no indication that the Complainant’s measured usage increased in the months preceding January 2010 when the Complainant contends he observed the meter dial jump forward while rotating.  Had the meter been malfunctioning and providing inaccurate usage information in the manner described by the Complainant, one would expect that the Complainant’s usage would have shown some marked increase in the months prior to the Complainant discovering the alleged malfunction.  Such is not the case.  

Fourth, the Complainant’s usage has been consistent over a number of years.  The Complainant’s average usage per degree day was consistently between .24 and .21 for the years from 1998 to 2007.  From 2007 to 2010 the Complainant’s average usage per degree day was between .18 and .17.  (N.T. 49-50, Ex. R-2)  The Complainant’s gas usage increases and declines as the number of degree days increases or decreases. One would expect that if the Complainant’s gas meter had malfunctioned and indicated that he was using more gas than he actually was, his average usage would have increased at some point and stayed at that higher level.  That has simply not occurred.  

The Complainant’ evidence on the issue of his meter malfunctioning consisted mostly of unsupported assertions.  These assertions, no matter now honest or strong, cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  Even a  pro se Complainant must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of  Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of  Review, 494 A.2d 1081 (Pa. 1985) 

Based on the evidence presented, I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent has incorrectly billed him.  For the foregoing reasons, I will deny the complaint and enter the following order.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a)

		4.	The Complainant’s burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).

		5.	The bills rendered by the Respondent to the Complainant are true and correct.






ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Abdollah Owzar against the UGI Utilities, Inc. at Docket No. C-2010-2156070 is hereby denied.

		2.	That the record at Docket No. C-2010-2156070 is marked closed.



Date:	July 13, 2010					____________________________________
		David A. Salapa
		Administrative Law Judge
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