BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Richard A. Stafford					:
								:
	v.	:	C-2010-2171443
		:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Wayne L. Weismandel
Administrative Law Judge


HISTORY OF THE PROCEEDING


On April 19, 2010, Richard A. Stafford (Mr. Stafford or Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Penelec or Respondent) disputing a balance resulting from not terminating the electric service when he moved out of his previous address at 931 E. 8th Street, Erie, PA 16503.  In particular, Complainant avers: 

When I moved from 931 E. 8th Street, Erie, PA 16503 I called Penelec to terminate my service.  This was I believe in 2000-02.  This bill is also around 10 yrs old.  To get to the point they never shut the electric off when told.  I called at least ½ dozen times & so did my fiancée & for months it was left on.  There was no one living there!  It was their negligence not mine.  


Complaint ¶ 4(B).  As relief, Complainant requests that the electric bill be taken off his credit report “and nothing left to say it was [his] fault when it wasn’t.”  Complaint ¶ 5.  

On May 12, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  Respondent alleges that Complainant contacted Penelec on March 9, 2004 to disconnect electric service at 931 E. 8th Street (Service Address), and that Penelec disconnected service the following day, March 10, 2004.  Answer ¶ 4.  Respondent also avers that as of March 10, 2004, Complainant’s account balance for the Service Address was $526.23.  New Matter ¶ 23.  Penelec maintains that the electric bills at the Service Address were correct as rendered and that it is entitled to receive full payment of the outstanding account balance due at disconnection.  New Matter ¶ 24.

Also on May 12, 2010, the Respondent filed Preliminary Objections seeking to dismiss the Complaint because it is legally insufficient in that the claims raised therein are barred by the statute of limitations in the Public Utility Code.

According to Commission records, as of June 19, 2010, Complainant did not file a response to the New Matter[footnoteRef:1] portion of Respondent’s Answer or its Preliminary Objections.[footnoteRef:2]    [1:  Pursuant to 52 Pa. Code § 5.63(a), Complainant’s response to New Matter was due on or before June 1, 2010.  Pursuant to Commission regulation, Complainant’s failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed admitted.  52 Pa. Code §5.63(b).  ]  [2:  Pursuant to 52 Pa. Code § 5.101(f), a reply to Preliminary Objection was due on or before May 24, 2010.] 


The Respondent’s Preliminary Objections are now ready for ruling.

FINDINGS OF FACT

1.	Complainant is Richard A. Stafford, whose current mailing address is 343 Spring Street, Cambridge Springs, PA 16403.

2.	Respondent is Pennsylvania Electric Company.

3.	On April 19, 2010, Mr. Stafford filed a formal Complaint against Penelec alleging that Respondent’s failure to terminate service to his previous address, 931 E. 8th Street, Erie, PA 16503, when asked to do so in “2000-02,” resulted in a “10 yrs old” bill for electric service for which Complainant does not believe he should be held responsible.  Complaint ¶ 4(B).  

4.	As relief, Complainant requests that the bill connected to the 931 E. 8th Street be removed from his credit report and he no longer be held responsible for the balance.  Complaint ¶ 5.  

5.	 On May 12, 2010, the Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  Respondent alleges that Complainant contacted Penelec on March 9, 2004 to disconnect electric service at 931 E. 8th Street, and that Penelec disconnected service the following day, March 10, 2004.  Answer ¶ 4.  Respondent also avers that as of March 10, 2004, Complainant’s account balance for the Service Address was $526.23.  New Matter ¶ 23.  Penelec maintains that the electric bills at the Service Address were correct as rendered and that it is entitled to receive full payment of the outstanding account balance due at disconnection.  New Matter ¶ 24.

6.	Also on May 12, 2010, the Respondent filed Preliminary Objections seeking to dismiss the Complaint because it is legally insufficient in that the claims raised therein are barred by the statute of limitations in the Public Utility Code.

7.	Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Preliminary Objections.   

DISCUSSION

Before the Commission is a Complaint and Preliminary Objections seeking dismissal of the Complaint because it is legally insufficient in that the claims raised therein are barred by the statute of limitations.

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  

Mr. Stafford’s claims in their entirety consist of the following statements: 

When I moved from 931 E. 8th Street, Erie, PA 16503 I called Penelec to terminate my service.  This was I believe in 2000-02.  This bill is also around 10 yrs old.  To get to the point they never shut the electric off when told.  I called at least ½ dozen times & so did my fiancée & for months it was left on.  There was no one living there!  It was their negligence not mine.  


Complaint ¶ 4(B).  As relief, Complainant requests that the electric bill be taken off his credit report “and nothing left to say it was [his] fault when it wasn’t.”  Complaint ¶ 5.  

Section 3314 of the Public Utility Code, 66 Pa. C.S. § 3314 provides as follows:



(a) GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

66 Pa. C.S. § 3314.  

Mr. Stafford filed this Complaint with the Commission on April 19, 2010. However, by his own statements Complainant admits that Respondent’s alleged liability arose 
8-10 years earlier, more specifically “in 2000-02” when Respondent allegedly failed to act upon Complainant’s request to have electric service disconnected at the Service Address.  Complaint 
¶ 4(B).  Mr. Stafford also admits that the disputed bill “is also around 10 yrs old.”  Id.  This time period is far in excess of the three-year statute of limitations stated in 66 Pa. C.S. § 3314.  In addition, Complainant has provided no facts establishing that the three-year general limitation period contained in 66 Pa. C.S. § 3314 should be tolled.  I agree with Respondent that the running of the statute of limitation bars relief from this Complaint.
 
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d). A hearing is necessary only to resolve disputed questions of fact and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc., v. Pa. Pub. Util. Comm'n. 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm'n, 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Com., v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993).  This case does not involve disputed questions of fact.  Because there is no genuine issue of material fact and Respondent is entitled to judgment as a matter of law, a hearing in this case is not necessary or in the public interest and would be a fruitless exercise. 

For the reasons stated above, Penelec’s Preliminary Objections will be granted and Mr. Stafford’s Complaint will be dismissed in its entirety with prejudice as time-barred under the Public Utility Code.


CONCLUSIONS OF LAW 

1.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

2.	Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994). 

3.	Pursuant to Section 3314 of the Public Utility Code, 66 Pa. C.S. § 3314, complaints must be filed within three years from the date that the liability arose.  Duquesne Light Co. v. Pennsylvania Public Utility Commission, 611 A.2d 370 (Pa. Cmwlth. 1992).

	4.	The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.


ORDER

THEREFORE,

IT IS ORDERED: 

1.	That Pennsylvania Electric Company’s Preliminary Objections seeking to dismiss the Complaint filed by Richard A. Stafford at Docket No. C-2010-2171443 is granted.




2.	That the Complaint filed by Richard A. Stafford, against Pennsylvania Electric Company, at Docket No. C-2010-2171443 is dismissed.


Dated:  July 1, 2010					_____________________________
							Wayne L. Weismandel
							Administrative Law Judge			

 

7

