BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joan Severn						:
							:
	v.						:		C-2009-2127186
							:
Pennsylvania-American Water Company		:



INITIAL DECISION


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On August 21, 2009, Complainant Joan Severn (Complainant or Ms. Severn) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Respondent, PAWC or Water Company).  Ms. Severn alleged there was a second water meter belonging to someone else in her home.  She asked the Commission to order PAWC to remove the meter from her home.  Complaint ¶¶4A and 5.  

		On September 18, 2009, Respondent filed an Answer to the Formal Complaint and New Matter.  Respondent alleged,

[T]he two meters installed in the Complainant’s home were installed by the former Citizens Water Utility Company which was acquired by Pennsylvania American on January 12, 2002.  The Complainant lives at 18 Horseshoe Dr. and the meter for her property and the upstairs neighbor 20 Horseshoe Dr. are both located in the Complainant’s basement.

Respondent’s Answer ¶5.   Respondent further alleged, 

In order for the Company to remove the meter for 20 Horseshoe Dr., the owner for 20 Horseshoe Dr. would need to cover the cost of installing a meter pit and new service line.

Respondent’s New Matter ¶11.  


		On April 2, 2010, the Commission notified the parties that this case was assigned to the undersigned presiding officer for a telephone hearing on June 2, 2010, at 10:00 A.M.  A Prehearing Order was served upon the parties on April 8, 2010. 

		A telephone hearing was convened and closed in Pittsburgh by the undersigned on June 2, 2010.  Complainant, Respondent’s attorney, Susan Simms Marsh, and witnesses, Judy McCoy-Jordan, James Gable and Bruce Hassinger, participated in the hearing.  Testimony was received from both parties.  Complainant did not offer any exhibits.  Respondent offered four exhibits for admission into the record.[footnoteRef:1]  There being no objection, Respondent’s Exhibits 1, 2, 4 and 5 were admitted into the record (Tr. 42, 46, 56 and 59).    [1: 	 	In accordance with the Prehearing Order, Respondent served five exhibits. However, at hearing Respondent did not offer Exhibit 3 for admission into the record.] 


The June 2, 2010 telephone hearing generated eighty-five pages of testimony.  The record was closed by Interim Order dated June 21, 2010.  This case is procedurally ripe for ruling.

FINDINGS OF FACT

1. Complainant is Joan Severn, who resides at 18 Horseshoe Drive, Douglassville, PA 19518 (Tr. 8).

2. Respondent is Pennsylvania-American Water Company.

3. Complainant’s residence is a condominium (Tr. 17).

4. Complainant purchased and moved into her newly-constructed condominium in November, approximately sixteen years ago (Tr. 17 and 22).

5. Complainant is the first owner of the condominium at 18 Horseshoe Drive (Tr. 18).
			
6. Complainant’s condominium building has eight condominiums, including Complainant’s (Tr. 33 and 69 and Respondent’s Exhibit 5), and Complainant is part of a Condominium Homeowners’ Association (Tr. 34).

7. Complainant’s condominium building has a basement, first floor, second floor and loft levels (Tr. 32).
	
8. Complainant’s condominium consists of a first floor and basement (Tr. 36).

9. Directly above Complainant’s condominium is 20 Horseshoe Drive (20 Horseshoe or Above Condominium), which consists of a second floor and loft, including a utility area (Tr. 24 and 36). 

10. Complainant’s neighbor, Karen Currie (Ms. Currie), resides at 20 Horseshoe and is a customer of Respondent (Tr. 60).  Ms. Currie is on the Board of Directors of the Condominium Homeowners’ Association (Tr. 60). 

11. Access to Complainant’s basement is only through her first floor staircase leading to the basement level (Tr. 28-30). 

12. There are two water meters, side by side, in Complainant’s basement — one meter is for service to Complainant’s condominium and the other meter is for service to Ms. Currie’s Above Condominum (Tr. 17 and 22-23). 

13. The two water meters are each 7 inches long, 4 inches high and 4 inches deep and mounted on separate water pipes, which are attached to the wall of Complainant’s basement (Tr. 28 and 71).

14. Complainant does not recall noticing the water meters in her basement when she purchased her condominium (Tr. 18).

15. At the time Complainant purchased her condominium, she relied upon the realtor to conduct an inspection of the basement (Tr. 18).

16. Complainant does not recall when she first noticed the two meters in her basement (Tr. 18-19).

17. Complainant believes the two meters were installed at the time the condominium building was constructed (Tr. 25).  

18. The Water Company’s witness, Collections and Compliance Manager Judy McCoy-Jordan (Witness Jordan), testified the meter for 20 Horseshoe Drive was installed in Complainant’s basement on March 20, 1997 (Tr. 39-40).

19. On February 5, 2009, Complainant asked the Water Company to remove 20 Horseshoe’s meter from her basement (Tr. 49).

20. According to Witness Jordan, the Condominium Homeowners’ Association was dealing with the meter matter (Tr. 49). 

21. The Water Company’s witness, Field Operations Supervisor James Gable (Witness Gable), testified he spoke with Ms. Currie in 2009 (Tr. 60-61). 


22. According to Witness Gable, Ms. Currie contacted PAWC about relocating all of the valves and meters from Ms. Severn’s basement (Tr. 60-61).

23. Witness Gable testified he gave Ms. Currie specifications for a meter pit (Tr. 60-61). 

24. Witness Gable testified that the cost of constructing a meter pit would have to be paid for by the homeowner (Tr. 62), and PAWC would be responsible for physically relocating the meter from the basement to the meter pit (Tr. 63 and 74). 

25. According to Witness Gable, after speaking with Ms. Currie about the meter specifications, he understood she would take the information back to the Condominium Homeowners’ Association and seek assistance from the Association to pay for the meter pit (Tr. 60).

26. Witness Gable testified the Condominium Homeowners’ Association has not contacted him about the meter pit since he spoke with Ms. Currie in 2009 (Tr. 61 and 63).

27. By letter dated March 18, 2009, the Water Company notified Ms. Severn that it needed access to her meter for updating, which would allow meter readings via radio frequency.  The Water Company asked Ms. Severn to call and schedule an appointment for the updating (Respondent’s Exhibit 2, Page 2 of 4). 

28. On or about April 7, 2009, Complainant again asked Respondent to remove the water meter for 20 Horseshoe from her basement (Complaint Attachment).

29. According to Complainant, Respondent would not remove 20 Horseshoe’s meter from her basement (Complaint Attachment).

30. According to Complainant, Respondent informed her that she would have to pay for the removal of 20 Horseshoe’s meter from her basement (Tr. 20).

31. Complainant alleges the water meter for 20 Horseshoe does not belong in her basement (Tr. 15, 16, 20).

32. Complainant does not want the water meter for 20 Horseshoe in her basement because it has caused her too many problems (Tr. 15, 20 and 29-30).  

33. Complainant wants the meter for 20 Horseshoe removed from the basement of her condominium (Tr. 16 and 20).

34. Complainant wants the Water Company to relocate 20 Horseshoe’s meter because the meter is the property of the Water Company (Tr. 16). 

35. Complainant is concerned that if someone comes to service the meter for 20 Horseshoe and falls going down her basement staircase, she will incur liability (Tr. 16). 

36. Complainant can turn the water flow valve on or off to 20 Horseshoe from her basement (Tr. 30-31).

37. At times a water heater in a utility room of 20 Horseshoe, which is above Complainant’s condominium, has malfunctioned and overflowed (Tr. 31).

38. When the above water heater has malfunctioned, the owner of 20 Horseshoe has asked Complainant to turn off the water flow to 20 Horseshoe (Tr. 31-32).  

39. When the owner of 20 Horseshoe has gone away for the weekend Complainant has been asked to turn off from the basement the water flow to 20 Horseshoe (Tr. 20).

40. Complainant wants the Water Company to remove 20 Horseshoe’s water meter from her basement and simultaneously install a valve which will permit her to turn off the water flow to 20 Horseshoe in the event of an emergency (Tr. 36).

41. Complainant has not discussed with her neighbor removal of 20 Horseshoe’s water meter from her basement because the meter belongs to the Water Company (Tr. 25).

42. Removing and relocating 20 Horseshoe’s meter from Complainant’s basement would require ground excavating, installing a meter pit, plumbing work and closing the foundation gap left by relocating the meter (Tr. 64).

43. An approximate cost or ballpark figure of relocating 20 Horseshoe’s meter would be about $3,000.00 (Tr. 68). 

44. Respondent will not bear the cost of relocating 20 Horseshoe’s meter (Tr. 63).

45. Respondent contends the homeowner, that is, the owner of 20 Horseshoe would be required to pay the cost of relocating the meter (Tr. 63 and 66-67).

46. Complainant objects to paying the cost of relocating 20 Horseshoe’s meter (Tr. 79).

47. Respondent is prepared to relocate 20 Horseshoe’s meter, as soon as the meter pit is constructed (Tr. 65).





DISCUSSION

		Complainant is the party asking for action or relief from the Commission.  As the party seeking relief, Complainant has the burden of proof to show that PAWC has in some manner violated the provisions of the Public Utility Code (Code) or the regulations of the Commission in the course of providing her with water service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  

		Pursuant to Section 1501 of the Code, 66 Pa. C.S. §1501, “Every public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make all repairs, changes, alterations, substitutions, extensions, and improvements in or to its service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  Ms. Severn does not contend that PAWC failed to provide her with adequate, efficient, safe and reasonable service.  Ms. Severn did not establish that PAWC violated any provision of the Code or Commission regulation.

		At the heart of the matter, Ms. Severn complains that her neighbor’s water meter is located in her basement.  Ms. Severn wants the Commission to order PAWC to remove her neighbor’s meter from the basement and install a valve, which would allow her to turn off the neighbor’s water in an emergency.  PAWC responds it is prepared to relocate the meter as soon as a meter pit is constructed.  However, the Water Company will not bear the cost involved with constructing the meter pit, which would include excavation, plumbing and wall foundation repairs.  The cost of relocating the meter is the responsibility of the homeowner whose water usage is recorded by the meter, in this case, Ms. Severn’s neighbor, Ms. Currie. Ms. Severn objects to paying for relocating her neighbor’s meter.  However, Respondent is under no duty to remove the meter at its expense. 

		Although Complainant’s displeasure concerning the location of her neighbor’s meter in her basement is understandable, Complainant overlooks certain facts.  Her neighbor’s meter has been in the basement since the condominium was constructed in 1994.  Complainant testified that she was the first owner of her condominium.  Complainant may not have noticed the meter when she moved in, but a conclusion is required that the meter was there.  Complainant offered no evidence to establish that the meter was installed after she moved in. 

		The time for Complainant to object to the meter’s placement was prior to purchase and not sixteen years later.  Complainant relied upon the realtor to conduct an inspection at the time of purchase (Tr. 18).  This reliance did not relieve the Complainant of conducting her own inspection.  Complainant is charged with constructive knowledge of the conditions of the premises which she was about to purchase that are in open view.  Complainant did not testify that the location of the meter was hidden from view. 

		Ordering the Respondent to relocate the meter at its expense would place the costs upon other ratepayers and the primary beneficiary would be Complainant.  The Commission refrains from ordering a utility to make a change in service to benefit one ratepayer at the expense of other ratepayers.  This is especially so when there has been no violation of the Code by the utility company. 

		Complainant’s dilemma has been addressed by the court.  In the case, Lynch v. Public Utility Commission, 140 Pa. Commw. 599, 594 A.2d 816 (Pa. Cmwlth. 1991),  Mr. Lynch, the owner of  a lot that lacked sewer and water service, asked the Commission to order the water company to extend a water line to his unimproved lot at the company’s expense or in the alternative reduce the amount he would be required to pay for the extension.  The Commonwealth Court ruled,

	It is well settled that a utility must bear the expense for repairs and improvements 	based upon the statutory requirement that a utility provide reasonable and adequate service.  Huntingdon, Inc. v. Pennsylvania Public Utility Commission, 76 Pa.Commonwealth Ct. 387, 464 A.2d 601 (1983).  However, participation by the customer may reasonably be expected.  Id.  Furthermore, since Lynch alleges the unreasonableness of the utility's rule or regulation, he has the burden of establishing this unreasonableness.  66 Pa.C.S. § 332(a).  The Commission found Lynch did not meet this burden.

Lynch 594, A.2d at 603.

		In Lynch, the Commonwealth Court held there are certain circumstances that require customer contributions for improvements.  The cost of a proposed improvement may be required when the customer is the primary beneficiary of the improvement.  Because Mr. Lynch would be the primary beneficiary of extending the water to his property, the court held he would be required to pay for the improvement. 

		The present case is similar to Lynch.  Ms. Severn wants her neighbor’s meter removed from her basement and an emergency shut-off valve installed.  She wants these improvements but at the expense of the Water Company.  Ms. Severn argues the meter is owned by the Water Company, so the Water Company should bear the cost of relocating the meter.  Yet, relocation of the meter is primarily for Ms. Severn’s benefit and convenience.  Ms. Severn has not demonstrated any violation of the Commission regulations by the PAWC or its failure to provide reasonable service to her.  Thus a conclusion is required that Complainant failed to carry her burden of proof and the relief requested must be denied.

		Notably, the PAWC is willing to relocate the neighbor’s meter out of Ms. Severn’s basement as soon as the meter pit is installed (Tr. 65-66).  Ms. Severn may wish to discuss with her neighbor, Ms. Currie, arrangements to pay for installing a meter pit.  However, under the ruling in Lynch, PAWC cannot be required to relocate the meter at PAWC’s expense.

		For all of the above reasons, the Complaint must be dismissed.  


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over Complainant and Respondent in this proceeding.  66 Pa. C.S. §701.

		2.	Complainant has not met her burden of proving Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C. S. §332(a).

		3.	Complainant has not met her burden of proving she is entitled to receive the relief she requested from the Commission.  66 Pa. C.S. §332(a).

		
ORDER

		THEREFORE,

		IT IS ORDERED:

1. 	That the complaint of Joan Severn against Pennsylvania-American Water Company at Docket No. C‑2009-2127186, is hereby denied.
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Date:  July 8, 2010					
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Conrad A. Johnson
Administrative LaWw Judge




