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INITIAL DECISION GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS
Before

Christopher P. Pell
Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 19, 2010, Color Tile Plus (Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  In the Complaint, Complainant alleged that it received a notice indicating that the utility service at 6919 Bristol Pike, Levittown, PA 19057 was being terminated. As relief, Complainant requested a payment agreement.
On February 4, 2010 Respondent filed its Answer denying the material averments of the Complaint.  As New Matter, PECO argued that Complainant is a commercial customer operating a business at 6919 Bristol Pike, Levittown, PA  19057, and as such, is not entitled to a payment agreement under either Commission regulations or the Public Utility Code.  PECO further argued that, as a commercial customer, Complainant is required to be represented by counsel in adversarial proceedings before the Commission.  PECO did not endorse its Answer and New Matter with a Notice to Plead.
On March 9, 2010, Respondent filed a Motion for Judgment on the Pleadings (Motion) seeking dismissal of the Complaint.  The Motion was endorsed with a Notice to Plead.  In the Motion, Respondent argued that the Complainant admitted it is a commercial customer by not responding to PECO Energy’s New Matter, and as such, is not entitled to the payment agreement provisions codified under 66 Pa. C.S. § 1405 and 52 Pa. Code Chapter 56.  Respondent further requests that, in the event the Motion is denied, the Commission order legal counsel for the Complainant to file an entry of appearance by April 12, 2010.
On April 5, 2010, Respondent re-filed its Answer & New Matter, this time endorsing it with a Notice to Plead.
Complainant’s Answer to Respondent’s re-filed Answer & New Matter was due not later than April 25, 2010. 52 Pa.Code § 5.63(a).  According to the Commission’s electronic docketing system, as of April 25, 2010, the Complainant had not filed a response to the New Matter portion of Respondent’s Answer.  Accordingly, the relevant facts stated in the New Matter are deemed admitted.  52 Pa. Code § 5.63(b).
On May 14, 2010, Respondent re-filed its Motion for Judgment on the Pleadings, endorsed with a Notice to Plead.
Complainant’s Answer to Respondent’s Motion for Judgment on the Pleadings was due not later than June 7, 2010. 52 Pa.Code §§ 5.102(b); 1.56(a)(1), (b); 1.12(a).  According to the Commission’s electronic docketing system, as of June 14, 2010, Complainant had not filed a response to Respondent’s Motion for Judgment on the Pleadings.
Respondent’s Motion for Judgment on the Pleadings is procedurally ready to be ruled upon.  As explained in more detail below, the Complaint will be dismissed.

The record in this case consists of a Complaint, Answer and New Matter dated February 4, 2010, Motion for Judgment on the Pleadings dated March 9, 2010, re-filed Answer and New Matter dated April 5, 2010 and a re-filed Motion for Judgment on the Pleadings dated May 14, 2010.  The record closed on June 14, 2010.
FINDINGS OF FACT

1.
The Complainant in this proceeding is Color Tile Plus, whose address is listed in the Complaint as 6919 Bristol Pike, Levittown, PA  19057.
2.
The Respondent in this proceeding is PECO Energy Company.
3.
On January 19, 2010, Complainant filed a formal Complaint requesting a payment arrangement.
4.
On February 4, 2010, Respondent filed an Answer which denied the material allegations of the Complaint and raised as New Matter that the Complainant is a commercial customer, and as such, is not entitled to a payment agreement.  Respondent did not endorse the Answer and New Matter with a Notice to Plead.
5.
On March 9, 2010, Respondent filed a Motion for Judgment on the Pleadings seeking dismissal of the Complaint because the Complainant is a commercial customer and, as such, is not entitled to a Commission issued payment arrangement.
6.
Complainant did not file an Answer to Respondent’s February 4, 2010 Answer and New Matter or to Respondent’s March 9, 2010 Motion for Judgment on the Pleadings.
7.
On April 5, 2010, Respondent re-filed its Answer and New Matter, this time endorsing it with a Notice to Plead.

8.
Complainant did not file an Answer to Respondent’s April 5, 2010 Answer and New Matter.

9.
On May 14, 2010, Respondent re-filed its Motion for Judgment on the Pleadings seeking dismissal of the Complaint because the Complainant is a commercial customer and, as such, is not entitled to a Commission issued payment arrangement. 
10.
The Complainant did not file an Answer to Respondent’s May 14, 2010 Motion for Judgment on the Pleadings.
11.
Complainant is a commercial customer of PECO Energy Company.

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgments on the Pleadings.  52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.

Since the time for filing an Answer to New Matter has run without the Complainant filing a reply, the facts in Respondent’s New Matter may be deemed admitted,  52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of 
legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (Code).  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 390 A.2d 233 (Pa.Super. 1978); Pa. Department of Highways v. Pa. P.U.C., 182 A.2d 267 (Pa.Super. 1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa.Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa.Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa.Cmwlth. 1980).
The Responsible Utility Customer Protection Act (“ACT”), 66 Pa. C.S.  §§ 1401, et seq. provides strict guidelines that the Commission must follow in handling customer complaints.  66 Pa. C.S. § 1405(a) provides in pertinent part that “[t]he commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.”  66 Pa. C.S. § 1403 defines an “applicant” as “[a] natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested,” and a “customer” as “[a] natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  Commercial customers do not fall within either of these definitions.  Clearly, commercial customers are not entitled to a Commission authorized payment agreement under the Act.
Additionally, the Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission regulations at 52 Pa. Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56. Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C-00015522 (Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C-00967789 (Order entered November 27, 1996); see also, 52 Pa. Code §§ 55.2(a), 56.1. 

In the Complaint, Complainant requested the Commission to establish a “payment agreement that will meet my financial needs” as relief.  However, the Complainant is a commercial customer, and as such, is not entitled to a payment agreement under the Act or the Commission’s regulations.  Therefore, the Commission lacks the authority to establish a payment arrangement for the Complainant.  Thus, there is no genuine issue as to a material fact and, pursuant to 52 Pa. Code § 5.102(d)(1), the utility is entitled to judgment in its favor as a matter of law.  
Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  The public interest does not require a hearing in this case.  Since the Commission does not have the authority to establish a payment arrangement for the Complainant, it is clear that the Commission cannot grant the Complainant’s requested relief.  Consequently, a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of Motions for Judgment on the Pleadings.  52 Pa. Code § 5.102.
2.
Commercial customers are not entitled to a payment arrangement under the Responsible Utility Customer Protection Act.  66 Pa. C.S. §§ 1403, 1405(a).
3.
Commercial customers are not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.
4.
The Commission must act within, and cannot exceed, its jurisdiction.
5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b)
ORDER

THEREFORE,

IT IS ORDERED:
1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Color Tile Plus at Docket No. C-2010-2153376 is granted.
2.
That the Complaint of Color Tile Plus against PECO Energy Company at Docket No. C-2010-2153376 is dismissed.
3.
That the record at Docket No. C-2010-2153376 be marked closed.

	Date:
	June 18, 2010
	
	

	
	
	
	Christopher P. Pell
Administrative Law Judge
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