 BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bellefonte Associates, LP				:
d/b/a Summit by the Lake Apartments			:
							:		C-2009-2125602
	v.						:
							:
Pennsylvania American Water Company		:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


On or about August 10, 2009, Bellefonte Associates, LP, d/b/a Summit by the Lake Apartments  (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania-American Water Company (Respondent) alleging overcharges on their bill.  This case is an appeal from two prior informal Bureau of Consumer Services (BCS) decisions at Case Nos. 2322572 and 2272022.  On or about September 9, 2009, the Respondent filed an Answer denying the material allegations of the Complaint, attached were New Matter alleging that at all times the Respondent provided reasonable and adequate water service to the Complainant and has conducted many high bill investigations on the Complainant’s behalf.

By Hearing Notice dated February 22, 2010, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 23, 2010.  A Prehearing Order was issued on March 10, 2010, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant was represented by Charles Wilson, Esq., The Respondent was represented by Michael Killion, Esq.  The Complainant proffered four exhibits; all were entered into the record.  The Respondent proffered eight exhibits; all were entered into the record.

FINDINGS OF FACT

1. John Tabat, manager of Summit by the Lake Apartments testified on behalf of the Complainant.  NT 19.

2. John Tabat is in charge of recordkeeping, managing expenses, showing and leasing apartments, and coordinating the maintenance staff for Summit by the Lake Apartments.

3. Six buildings at Summit by the Lake Apartments are involved in this formal complaint; they are Ridgeline Manor, Crestedge Manor, Terrace Manor, Valley Manor, Knolltop Manor, and Lakewood Manor.  NT 21, Exh. C-1.

4. The accounts in dispute are Crestedge 584-2, Terrace 581-8, Valley 597-4, Knolltop 592-5, Lakewood 594-1, and Ridgerun 574-3.  NT 22.

5. Crestedge has 10-12 tenants, Terrace 14, Valley 2, Knolltop 14, Lakewood 12 and Ridgerun has 13.  This totals approximately 67 tenants.  NT 24, Exh. C-4.

6. John Tabat testified that there were approximately 40 tenants comprising the accounts in dispute, that figure conflicts with his testimony provided at NT 24.  NT 41 and 42.

7. The tenants do not have individual meters to each apartment unit.
8. All apartments involved in this dispute have washing machines except Valley, which does not.  NT 41.

9. There are 18 common use washing machines and some tenants have machines in their apartments. Nine of the 18 common use washers are used by the tenants of the accounts in dispute.  The number of private washing machines is not known.  NT 55, 58, 62.

10. John Tabat took twenty (20) months averages for the bills in dispute, and determined based upon those averages that he believed there were periods when Summit by the Lake Apartments was overcharged.  NT 27.

11. There were no changes in the number of tenants during the time period in dispute and in the buildings were the account balances are in dispute.  NT 33.

12. Summit by the Lake Apartments conducts annual inspections for leaks, usually in October.  NT 37.

13. Summit by the Lake Apartments believes they have been overcharged for water services in the amount of $2,975.96.  NT 39.

14. Summit by the Lake Apartments general condition is average; it does not have extraordinary maintenance issues.  NT 49

15. Summit by the Apartments has not hired a plumber to determine if there are any leaks on the underground piping that is their (not the Respondent’s) responsibility.  NT 52. 

16. All of the buildings involved in this dispute have outside water spigots.  NT 53.

17. Tenants are not allowed to wash their cars at the outdoor spigots.  NT 53. 

18. Judy McCoy-Jordan, Billing and Collections Manager for Pennsylvania-American Water Company testified on behalf of the Respondent.  NT 68. 

19. During the time period in dispute, all meter readings were actual or radio frequency readings, none were estimated.  NT 76-79.

20. Randy Salus, Superintendant for Outside Customer Service for Pennsylvania-American Water Company testified on behalf of the Respondent.  NT 82.

21. Randy Salus reviewed the service orders pertaining to Summit by the Lake Apartments and visited the premises twice.  NT 82-83, 87.

22. On May 13, 2009, Randy Salus and a field representative visited Summit by the Lake Apartments to take out and test the meter at Knolltop.  The meter tested within PUC parameters.  NT 92-95, PAWC Exh. C-p5.

23. Traci Cross, Director of Customer Relations for Pennsylvania-American Water Company testified on behalf of the Respondent.  NT 98.

24. The Respondent’s standard operating procedure for customer complaints is to respond to the complaint by verifying the information over the telephone or by visiting the site.  The Respondent’s service person visited Summit by the Lake Apartments on several occasions to investigate high bill complaints.  Several of the Complainant’s meters were tested to confirm accuracy.  The results of the investigations were provided to the Complainant.  NT 107.

25.  Dan George, Field Operations Supervisor for Pennsylvania-American Water Company testified on behalf of the Respondent.  NT 112-113.

26. On March 9 and 10, 2009, Dan George inspected all of the meters at Summit by the Lake except Lakewood.  NT 120.

27. Robert Golden, Meter Mechanic for Pennsylvania-American Water Company testified on behalf of the Respondent.  NT 136.

28. On March 18, 2009, Robert Golden tested four of the Summit by the Lake meters; all four tested within PUC parameters.  NT 136-138, 140.

29. On March 10, 2010, Robert Golden did not pull the Valley Manor meter to test it because the conditions surrounding the meter were dangerous.  NT 139.

30. The plumbing at Summit by the Lake is significantly aged.  NT 137-138.

31. Paul Brady, Senior Cross Connections Specialist for Pennsylvania-American Water Company testified for the Respondent.  NT 156.

32. Paul Brady visited Summit by the Lake 10-12 times over the last several years conducting high bill investigations, meter checks, checks for leaks, and at one point, meter readings.  NT 157-158.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving its case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub.Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  (Emphasis added.)  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
		The offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.

The Manager of Summit by the Lake, John Tabat, presented the Complainant’s case.  His presentation was well done, organized and concise.  Mr. Tabat presented a breakdown of each building over a twenty (20) month period to show that at certain points in time their bills were significantly above the twenty (20) averages.  Mr. Tabat testified that there was no change in the number of tenants over the time period involved in this dispute.  Summit by the Lake has not retained a plumber to confirm there are no leaks on the portions of the underground water lines that are Summit by the Lake’s responsibility.  (NT 52).  Summit by the Lake plumbing is significantly aged.
 
Various witnesses for the Respondent testified that the meters at Summit by the Lake were tested (with exception of one that was housed in dangerous conditions and thus not tested) and tested well within PUC regulatory parameters.  The Respondent sent employees to Summit by the Lake to conduct high bill investigations, check for leaks, and confirm the accuracy of radio frequency meter readings.  All of the investigatory work conducted by the Respondent showed that the meters were properly functioning, the readings were accurate and no significant leaks were found.

The burden of proof shifts to the Respondent to rebut the Complainant’s evidence, only if the Complainant makes a prima facie case of wrongdoing. The Complainant was not able to show that there was any error in the radio frequency readings or that the meters were recording incorrectly.  The only position proffered by the Complainant is that their bills are too high at times when compared to the twenty (20) month averages.  The Complainant did not make a prima facie case of any wrongdoing.  Nonetheless, no motion to dismiss was made and the Respondent presented its case.  The Respondent’s presentation only served to confirm that the Respondent had assisted the Complainant in their attempt to figure out why their bills were high, but the meter readings were accurate as billed.

A public utility is bound by its approved tariff.  Chapter 13 of the Public Utility Code sets out that “every rate must be just and reasonable” that no public utility shall demand or receive a rate greater or lesser than the rate in their tariff, and that there be no unreasonable discrimination in tariff rates.  66 Pa Code §§1301-1304.  What that means here, is that the Respondent may not charge Summit by the Lake based upon averages, twenty (20) months or otherwise.  The Respondent, by law must adhere to the rate schedule in its approved tariff.  The Complainant failed to show that the amount of water they have been billed for is incorrect.  The meters proved accurate and the radio frequency readings taken were actual, not estimated, readings.  The Complainant is unable to account for visitors or could not even provide an accurate count of washing machines in the various buildings. The Respondent has been out Summit by the Lake several times throughout the last years and the evidence points to a problem of an aging underground system more that it points to meter error. However, that too, is conjecture, because Summit by the Lake has not confirmed the condition of the underground water lines that are their property.  Therefore, an important piece of the picture is absent.

In summary, although Mr. Tabat’s testimony was orderly, it was insufficient.  Averages can only point to a potential anomaly that must then be proven with additional evidence.  That was not done.  The Complainant failed to meet its burden of proof and this complaint must be dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainant Bellefonte Associates, LP, d/b/a Summit by the Lake Apartments, bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. The Complainant failed to meet its burden of proof.

5. The Respondent has properly charged the Complainant for water service in accordance with its tariff.


ORDER


THEREFORE, 

IT IS ORDERED: 


1. That the Formal Complaint of Bellefonte Associates, LP d/b/a Summit by the Lake Apartments at Docket No. C-2009-2125602 is dismissed.

2. That the Secretary’s Bureau mark Docket No. C-2009-2125602 closed.


Date:	July 19, 2009					_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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