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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Bernard X. Wanninger (Mr. Wanninger or Complainant), filed on April 15, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on March 30, 2010.  Reply Exceptions were filed on April 26, 2010, by Duquesne Light Company (Duquesne or Respondent). 
History of the Proceeding


On August 6, 2008, Mr. Wanninger filed a Formal Complaint (Complaint) with the Commission against Duquesne, alleging that there was a reliability, safety or quality problem with Respondent’s provision of electrical services to Complainant’s residence as a result of power surges that affected Complainant’s property.  I.D. at 1.



On September 10, 2008, Duquesne filed an Answer and New Matter (Answer) in response to the Complaint.  In its Answer, Duquesne denied the material  allegations of the Complaint and requested that the Complaint be dismissed.  I.D. at 1.


On January 21, 2009, an initial hearing was scheduled and convened.  Complainant appeared pro se and Duquesne was represented by an attorney.  No witnesses or testimony were presented at that hearing.  The Parties convened privately and a settlement was reached.  The Parties requested a six-month continuance in order to provide sufficient time so the Parties could determine if there were power surges affecting the Complainant’s property and, if so, determine the cause and correct the problem.  I.D. at 2.


On January 27, 2009, Respondent filed a Request to Hold Case in Continuance until July 21, 2009, in order for the Parties to complete the settlement.  On January 27, 2009, ALJ Dunderdale issued the First Interim Order granting the continuance request and notified the Parties that, if no Certificate of Satisfaction was received by July 1, 2009, a subsequent hearing would be scheduled.  I.D. at 2.


On July 6, 2009, the ALJ issued the Second Interim Order that required the Parties to respond and provide notice of the status of the settlement and notify the ALJ as to whether another hearing should be scheduled.  I.D. at 2.



On July 13, 2009, the Complainant sent a letter to the ALJ informing her that Respondent had repaired the problem within approximately three weeks of the January 21, 2009 hearing date.  The Complainant noted in his letter that Respondent’s repair person indicated the Complainant’s problem had been addressed but the Complainant received nothing in writing from Respondent indicating that the work had actually been completed.  The Complainant indicated that, if he received formal confirmation from Respondent that the work had been completed, he would sign a Certificate of Satisfaction.  I.D. at 2.


On July 22, 2009, Respondent provided to the ALJ a copy of a letter that Respondent sent to Complainant stating that Complainant’s problem was fixed as a result of switching Complainant’s house from the C Phase to the B Phase wire on the circuit.
  I.D. at 3.


On August 5, 2009, the ALJ sent a letter to the Complainant, with a copy to Respondent, which recounted the history of the proceeding and requested the Complainant to indicate in writing whether he was satisfied with the repairs made on January 26, 2009, or whether he wished to pursue his Complaint.  I.D. at 3.



The Complainant notified the ALJ on August 13, 2009, that he wanted to pursue his Complaint and requested a telephonic hearing.  The Further Telephonic Hearing convened on October 29, 2009, and Complainant appeared pro se testified on his own behalf.  Complainant offered one witness and no exhibits.  Respondent was represented by an attorney who presented the testimony of Patrick Conti, Manager of Operations.  Respondent offered one exhibit that was admitted into evidence.  The transcript of the hearing consisted of sixty-two (62) pages and the record was closed on January 4, 2010.  I.D. at 3.
Background


Mr. Wanninger contended that, from 2004 to January 2009, he experienced numerous power surges in his residence, which resulted in damage to surge protectors, plugs, a motion chair, computers, microwaves, televisions and carpet, and caused two fires.  Finding of Fact No. 5; Tr. at 27-30.   On January 8, 2008, a power surge in Complainant’s residence caused a motion chair to catch on fire and burn the carpet, and required the replacement of a severely damaged whole-house surge protector and electrical outlets.   Finding of Fact No. 8; Tr. at 31-33, 37-38.  


On January 9, 2008 a large tree contacted a conductor during a windstorm causing the substation breaker to open when a 23,000 volt line came into contact with the 4,000 volt line serving Complainant’s residence.  As a result of the fallen tree, approximately three times the normal voltage came into Complainant’s house.  The tree that caused the voltage surge was located outside Respondent’s right-of-way. Finding of Fact Nos. 11-13; Tr. at 47-48.  The Complainant believed that the problems he experienced were not the result of power outages, but were caused by the restoration of power after an outage.  The Complainant pointed out that, in order to protect his residence and its occupants, he had to unplug every electrical item in his house when he was away from his house.  I.D. at 5-6.


Respondent argued that its circuit, which provides electric service to the Complainant, is traditionally reliable and safe.  Respondent admitted that power surges occurred but that they were the result of outside forces beyond Respondent’s control and responsibility.  Respondent pointed out that it tries to minimize surges and outages through protection of the system, the substations, the transformers and the lines as well as surveying the equipment and managing vegetation within Respondent’s right-of-ways.  In addition, Respondent noted that it has moved the Complainant’s circuit from the outside phase to a middle phase which should result in fewer outages and surges.  I.D. at 6.


In her Initial Decision, the ALJ opined that the Complainant was unable to prove that the power surges that caused damage to Complainant’s property resulted from a failure of Respondent to provide reasonable and appropriate service.  I.D. at 7.


The ALJ pointed out that Respondent provided sufficient evidence to show that the cause of the outage on January 9, 2008 was beyond its control.  In addition, the ALJ submitted that Respondent also provided sufficient evidence to show it acted in a reasonable manner in response to Mr. Wanninger’s complaints about the power surges by presenting evidence to show it uses appropriate safety protections in order to reduce damage that may occur when service is restored after an outage.  Furthermore, the ALJ submitted that Respondent complied with Complainant’s request to take steps to prevent future power surges by moving Complainant’s circuit to the middle phase in January 2009.  I.D. at 7.


The ALJ summarized that Complainant has not met his burden of proving that Respondent violated the Commission’s Regulations by failing to provide reasonable and adequate customer service when the power surge occurred on January 9, 2008 or at any time after his last dispute in 2005.  Accordingly, the ALJ dismissed the Complaint.  
I.D. at 7.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
The ALJ made fifteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)
Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

In order to secure the just, speedy and inexpensive resolution of this case, however, we will waive our Regulation and address the Exceptions.  52 Pa. Code § 1.2.

In his Exceptions, Mr. Wanninger argues that the ALJ erred when she found that the January 9, 2008 power surge to his house occurred when the tree hit the line and that the tree falling into the line was beyond Respondent’s control.  Mr. Wanninger contends that the surge into his house did not occur when the tree fell on the high voltage line knocking that line into the lower voltage line, but rather, the surge occurred ten minutes later when the power was restored.  Mr. Wanninger further argues that Duquesne was negligent in how it provided electrical service to his residence and Duquesne is responsible for allowing excessive voltage to flow into his house after the service was restored.  Exc. at 1.
In its Reply Exceptions, Respondent argues that although the Complainant testified that he believed the surge occurred when the power was restored, the Complainant has no special knowledge or training in electricity or electrical wiring.  Respondent contends that the ALJ was correct in concluding that the Complainant was unable to show that the surge resulted from a failure of Respondent to provide reasonable and appropriate service.  Respondent argues that, since the Complainant offered no applicable law or admitted facts in support of his Exception that Respondent did not provide reasonable and adequate customer service, the Complainant’s Exception should be dismissed.  R.Exc. at 2-3.
We agree with the ALJ that the Complainant failed to prove that Respondent was negligent in allowing excessive voltage to come into his house.  The record indicates that the power surges that caused damage to the Complainant’s property were the result of occurrences outside the control of Respondent.  The Complainant was not able to provide any evidence to show that Respondent failed to furnish and maintain adequate, efficient, safe and reasonable service.  We believe that Respondent acted properly by taking the necessary steps to prevent future power surges by moving the Complainant’s circuit to the middle phase in January 2009.  
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s decision which dismisses the Complaint; THEREFORE,


IT IS ORDERED:
1.
That the Exceptions of Bernard X. Wanninger are dismissed, consistent with this Opinion and Order.
2.
That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is adopted consistent with this Opinion and Order.


3.
That the Complaint of Bernard X. Wanninger against Duquesne Light Company at Docket Number C-2008-2057952 is dismissed for the failure to satisfy the burden of proof. 


4.
That the record at Docket Number C-2008-2057952 be marked closed.
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: July 29, 2010
ORDER ENTERED: August 2, 2010
	�	On January 26, 2009, Respondent’s personnel changed the wire on the pole which serves Complainant’s property from a wire closest to the sidewalk (known as the “C phase”) to a wire in the middle of three (known as the “B phase”), which is a more protected position on the pole.  Finding of Fact No. 15.
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