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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed by Bozena Dziadas (Complainant) on May 8, 2010, to the Initial Decision (ID) of Administrative Law Judge Susan D. Colwell (ALJ or ALJ Colwell) issued on April 20, 2010.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL or Company) on May 24, 2010.


History of the Proceeding

On May 20, 2009, Mrs. Dziadas filed a Formal Complaint (Complaint) with the Commission against PPL alleging that her household is using less electricity than her meter and the graphs of her hourly energy use on the PPL website indicate.  She asks that the Commission direct PPL to charge her only for energy used by her household.  Complaint at 5. 

On June 17, 2009, PPL filed an Answer to the Complaint (Answer) denying the material allegations of the Complaint and averring that a meter test resulted in a reading that the meter was 99.86% accurate in recording electricity.  Answer at 1.

A telephonic hearing was held on September 28, 2009, before Administrative Law Judge Louis Cocheres (ALJ Cocheres).  The Complainant appeared pro se and testified on her own behalf.  PPL was represented by counsel, presented the testimony of two witnesses and submitted six exhibits.  The hearing resulted in a transcript of ninety-two pages.  

On April 6, 2010, the case was transferred from ALJ Cocheres to ALJ Colwell for the preparation of the Initial Decision.  

By Initial Decision issued April 20, 2010, the ALJ dismissed the Complaint because the Complainant had not met her burden of proof that she improperly was billed for electric service.  The ALJ also concluded that there was no evidence that PPL had provided inadequate service or that PPL had violated the Public Utility Code, the Commission’s Regulations or any outstanding order of the Commission.  I.D. at 11. 
 
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in her Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602(Pa. Cmwlth1990), alloc. denied. 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).
		
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PPL.  If the evidence presented by PPL is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PPL. Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
	
Generally, in a billing dispute before the Commission, the Complainant has the burden of proving by a preponderance of the evidence that: (1) there were no prior consumption abnormalities; (2) there has been no change in occupancy; and (3) the customers do not have the capacity to use the amount billed.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), Branham v. Philadelphia Electric Co. 54 Pa. P.U.C. 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, then the Complainant would prevail.  

Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony that rebuts the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home or an attempt by the Respondent to ascertain the cause of the high bill, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that the meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie, supra.

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that: 
 
(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of the Complainant's Exceptions.

In her Initial Decision, the ALJ made thirty-two Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In the first Finding of Fact, the ALJ indicated that Mrs. Dziadas’ address is “145 Glade Drive, Long Pond, PA 18334.”  In her Exceptions, Mrs. Dziadas states the ALJ stated the wrong address.  The Complainant reports that her house address is 5729 Clover Road and her mailing address is 195 Glade Drive.  Dziadas Exc. at 2. We note that the correct residence address and mailing address are presented on PPL’s Exhibits and that the correct mailing address is on all service lists and documents in this proceeding.  PPL Exhibits 3 and 4.  We will grant the Exception.  However, we note that this Exception is merely pointing out a non-material typographical error in the Initial Decision that will have no effect on the merits of this case.

In her Exceptions, Mrs. Dziadas stated that she requested a Polish interpreter, but that ALJ Cocheres started the hearing without an interpreter.  Dziadas Exc. at 2.  

In its Reply Exceptions, PPL avers that the Complainant actively participated in the hearing, and at no times indicated any difficulty understanding the testimony.  PPL submits that, when the interpreter arrived, the Complainant continued her participation, answering questions and asking questions in English.  PPL argues that in her Exceptions, the Complainant does not allege that the absence of the interpreter impacted her testimony.  PPL R. Exc. at 2-3.  

After reviewing the entire transcript of the hearing, we observe that the Complainant never indicated that she was having any difficulty participating in the hearing, even after being asked by ALJ Cocheres if she was comfortable going forward with the hearing and speaking in English.  Tr. at 9, 21.  In addition, it appears that the Complainant had no difficulty participating in the hearing at any time.  We also note that the interpreter was available for most of the hearing. Tr. at 20-21.  Accordingly, this Exception is denied. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In her Exceptions, Mrs. Dziadas stated that after PPL staff visited her house in January 2009, she received a letter from PPL incorrectly indicating that she had a thermostat on her basement wall.  Dziadas Exc. at 2.  The Complainant raised this matter on cross-examination of PPL witness Kevin George who had conducted an inspection of Ms. Dziadas’ residence.  Mr. George testified that there was a thermometer in her basement, not a thermostat.  He stated that the thermostat that controls the electric heating system was upstairs in the home. Tr. at 72-73.  Since this matter was clarified during the hearing and had no impact on the calculation of Complainant’s estimated potential to consume electricity, this Exception is denied. 

Ms. Dziadas alleges in her Exceptions that her electric consumption displayed on PPL’s website does not accurately reflect the electric consumption patterns in her home.  The Complainant states that she turned her power completely off between 11:30 am and 11:53 am on December 28, 2008, and that she did not turn her heat on until 10:30 pm that day.  Ms. Dziadas avers that her account information on the PPL website did not show a decline in her electric consumption for that day.  Dziadas Exc. at 2-3.  

PPL witness Carole Burnett explained why the billing information presented on PPL’s website did not match the Complainant’s current hourly and daily electric consumption.  Ms. Burnett testified that there is a two-day lag from when the daily consumption is recorded on the Complainant’s meter to when it is posted on the PPL web page.  Ms. Burnett also explained that the website does not provide readings that are less than one-hour intervals.  I.D. at 7.  Tr. at 34-34. 

Since the Complainant has not presented any new arguments to refute the explanation provided by PPL’s witness, the Exception regarding the accuracy of the Complainant’s electric consumption presented on PPL’s website is denied.

In her Initial Decision, the ALJ presented four years of the Complainant’s monthly consumption data and corresponding heating and cooling degree day data that was derived from PPL Exhibit 1.  The ALJ found that the four years of data indicates some fluctuation in consumption, but the fluctuation can be explained by comparing the degree data for the same monthly billing cycle in different years.  The ALJ concluded that there is not enough inconsistency in the four years of data to support a finding of inaccurate billing.  I.D. at 8-10. 

In her Exceptions, Ms. Dziadas reiterates the allegations raised in her Complaint that she is being improperly billed by PPL. She stated that she had four guests in her home between July 15, 2008 and August 11, 2008, and a comparison of her billed consumption between 2008 and 2009 does not reflect the expected increase in consumption during portions of July and August 2008 when there were more occupants in the home.  Dziadas Exc. at 3.

Comparing the Complainant’s consumption levels for the months of July and August 2008 to July and August 2009 indicates little deviation in Mrs. Dziadas’ monthly billed consumption levels.  For the thirty-two days ending July 21, 2008, the Complainant’s meter registered an average of 54.19 KWH/day compared to an average of 56.32 KWH/day for the thirty days ending July 22, 2009.  Similarly, for the twenty-nine days ending on August 19, 2008, the Complainant’s billed consumption was an average of 56.03 KWH/day compared to the 57.07 KWH/day for the thirty days ending August 21, 2009.  I.D. at 9.  PPL Exhibit 1.  While having four additional occupants in the home would likely be a factor in the amount of electricity consumed, there may have been other factors that could have affected the level of consumption during those four billing cycles.  We concur with the ALJ that there is not enough inconsistency in the Complainant’s billing history to support a finding of inaccurate billing.  Therefore, we shall deny this Exception. 

Mrs. Dziadas excepts to the ALJ’s Findings of Fact Nos. 21 and 23 – 26 that address the potential use of the Complainant’s space heaters and water heater.  Mrs. Dziadas argues that she does not need to know how much she could use, but how much she actually used.  Dziadas Exc. at 2.  

On January 6, 2009, PPL’s customer service representative Kevin George visited the Complainant’s home and took an inventory of the electric consuming devices.  A worksheet containing the results of the inventory was submitted into the records as PPL Exhibit 3.  In her Initial Decision, the ALJ noted some of the devices, such as a 4,000 watt space heater in an uninsulated basement that was running at the time of Mr. George’s visit.  The ALJ also noted two 1,500 watt space heaters that were plugged in, two additional electric space heaters that were not plugged in, and the fact that the thermostat for the electric heat pump was set in “emergency mode.”  Findings of Fact 18-26, I.D. at 3-4.  The ALJ found that PPL’s high bill investigation, which determined that the Complainant’s potential monthly use was over 6,000 KWH per billing cycle, to be credible. [footnoteRef:1]  I.D. at 10.  We note that the Complainant’s highest metered consumption was 5,843 KWH in January 2009 for 34 days usage.  January 2009 had the greatest number of heating degree days of any monthly billing cycle during the four-year billing history presented on the record.  I.D. at 9.  [1:  	The ALJ noted that the Complainant’s potential monthly consumption could be as high as 9,000 KWH per month if the space heaters and heat pump set on emergency mode were used concurrently.  I.D. at 10.  However, PPL witness George stated that it was not likely that a customer would use both a heat pump and three separate space heaters.  Tr. at 75.] 


As discussed supra, applying the standards established in Waldron, Branham, and Reploge; the Complainant has the burden of proving by a preponderance of the evidence that: (1) there were no prior consumption abnormalities; (2) there has been no change in occupancy; and (3) the customers do not have the capacity to use the amount billed.  Since the Complainant’s four-year billing history shows relatively consistent consumption patterns, we find Mrs. Dziadas’ primary burden is to satisfy the third criteria – that her household did not have the capacity to use the amount billed.  Since the Complainant did not present any evidence to demonstrate that she did not have potential to use the amount of electricity that was billed or that PPL’s estimates of her potential use were incorrect, the Complainant did not meet her initial burden of proving that she was incorrectly billed by PPL.

While the Complainant has not met her initial burden of proof that she was overbilled, we stated in Replogle, if the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Consequently, we find that the results of PPL’s high bill investigation of the Complainant’s residence are relevant in this proceeding and the ALJ appropriately included this information in her in her Findings of Fact.  Accordingly, Mrs. Dziadas’ Exceptions regarding the relevance of her potential use of electricity are denied. 

Conclusion

Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall deny the Exceptions of Mrs. Dziadas and adopt the ALJ’s Initial Decision; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Bozena Dziadas to the Initial Decision of Administrative Law Judge Susan D. Colwell are denied.

2. That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted.

3. That the Complaint of Bozena Dziadas against PPL Electric Utilities Corporation is dismissed.

4. That the record at this docket be marked closed.

[image: ]                                           BY THE COMMISSION,


                                           Rosemary Chiavetta
                                            Secretary

SEAL
ORDER ADOPTED: July 29, 2010
ORDER ENTERED:  August 3, 2010
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