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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of James Coppedge, received on March 27, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Louis G. Cocheres, issued March 18, 2010.   PECO Energy Company (PECO) did not file Reply Exceptions.

History of the Proceeding


On September 30, 2009, James Coppedge filed a Complaint with the Commission against PECO alleging that PECO was refusing to accept the payment he made on his electric bill and threatening to shut off his service.  Mr. Coppedge alleged that there were incorrect charges on his bill and continued as follows:

I am the Surety on my Birth Certificate and Authorized Representative on ALL UTILITY ACCOUNTS. [sic] under JAMES COPPEDGE.  PECO has REFUSED to ACCEPT FOR VALUE AND RETURN FOR VALUE credit on ALL of my utility bills.  This is fraud and theft of credit.  1099 OID has not been sent to me.

Complaint at ¶ 4A (emphasis in the original).


The description of the facts in the Complaint stated:

PUC is in DEFAULT for failing to rebut my Affidavit of Individual Surety Standard Form 28.  PUC was required to provide me a copy of the 1099 OID used to access my exemption without my permission.  Failure to order this 1099 OID along with the 1096 showing who signed for it is a violation of my civil and sovereign rights.  There was a 3 day window to respond under F.R.C.P. 37(c), 37(a)(3), 37 (a)(6). and is liable for damages.  Furthermore, PECO and its officers have been negligent in refusing to honor my AFV’s and RFV’s. along with 1040v Form. [sic] under HJR 192 of June 5, 1933, IRS Publication 950 US Constitution, Article 1 Section 10, UCC1‑308, 3-603.   PECO has threatened to shut off my electric in spite of this appeal.  All corrections must be made immediately. [sic] without recourse or dishonor.  (See Attachments)

Complaint at ¶ 4B (emphasis in the original).


As relief, Complainant specified that PECO could avoid $100 million lawsuit by honoring his payments, accepting an IRS form 1040V and returning all Federal Reserve Notes taken from him under color of law, color of office and fraud.  Finding of Fact No. 4.  Specifically, Mr. Coppedge requested:

To avoid a lawsuit of $100 Million Dollars for violating my civil and sovereign rights under my Security Agreement and UCC1 I DEMAND all payments of my utility bills be honored, Accepted for Value and Returned for Value for payment according to the law.  Furthermore, accept my 1040V’s for payment and return to me all Federal Reserve Notes that have been taken from me under the color of law, color of office and fraud.

Complaint at ¶ 5 (emphasis in the original).  


Attached to the Complaint were: (1) a notarized “Constructive Notice And Declaration Of Express Reservation Of All Rights By Sworn Affidavit” as recorded by Betty Lou McKenna, Recorder of Deeds, Kent County, Dover, Delaware; (2) an Affidavit Of Revocation Of Power Of Attorney, dated May 27, 2008; (3) a letter dated May 18, 2009 from Exelon Business Services Company to Mr. Coppedge, Mr. Kaufman, Ms. Davis, and Ms. Owens informing them that they were responsible for paying their electric bills and rejecting the previously tendered “accepted for value” documents from Mr. Coppedge on their behalf; (4) a letter dated September 16, 2009, from Secretary McNulty to Mr. Coppedge notifying him that the Commission had received his notice of appeal from the Bureau of Consumer Services (BCS) and was sending him a Complaint form to be completed and returned; and (5) a letter dated August 13, 2009 from the BCS to Mr. Coppedge informing him that his letter would be treated as an informal complaint and investigated.


On November 6, 2009, PECO filed an Answer and New Matter and Preliminary Objections.  In its Answer and New Matter, PECO alleged: (1) that Mr. Coppedge was attempting to pay his electric bill with his birth certificate; (2) that PECO denied any suggestion that it engaged in fraudulent conduct or theft of credit; (3) that the balance due on his account was $1,116.22; (4) that his birth certificate and other documents were not legal tender; (5) that PECO had issued Mr. Coppedge a payment and budget agreement in response to BCS Report No. 2578007 in August 2009 which he was obligated to pay; (6) that the Commission did not have the authority to award the $100 Million in damages as requested by Mr. Coppedge; (7) that by letter dated May 18, 2009 PECO informed him that it would not accept the “bogus monetary documents” as payment; and (8) that Affidavits of Individual Surety had no monetary value.  Attached to the Answer and New Matter were: (1) a PECO Account Activity Statement for Mr. Coppedge’s account; (2) a copy of Mr. Coppedge’s Affidavit Of Individual Surety; (3) a copy of Ms. Owens’s PECO bill due May 18, 2009; (4) a copy of the letter dated May 18, 2009 from Exelon Business Services Company to Mr. Coppedge, Mr. Kaufman, Ms. Davis and Ms. Owens; and (5) a copy of an Exelon “BCS Decision Report,” dated November 5, 2009.  


The Preliminary Objections alleged that:  (1) the Commission lacked the authority to award $100 Million in damages as requested by Mr. Coppedge; (2) Mr. Coppedge apparently wanted damages for violation of his civil and sovereign rights and non‑compliance with the Federal Rules of Civil Procedure and the refusal of PECO to accept his birth certificate and other documents as legal payment for his utility bill; (3) the Complaint was legally insufficient because it failed to set forth a claim upon which the Commission could grant relief; (4) the Complaint sought to force PECO to accept bogus monetary instruments as payment for service; (5) the Commission did not have the power to grant that kind of relief; and (6) the Complaint included scandalous and impertinent matter relating to allegations of fraud and theft of credit and violations of the Uniform Commercial Code (UCC), the Federal Rules of Civil Procedure, the United States Constitution, and Internal Revenue Service (IRS) publications.  Included with the Preliminary Objections was a Notice to Plead to both the Objections and the New Matter.  

Mr. Coppedge did not file a response to the New Matter portion of PECO’s Answer or to its Preliminary Objections.  Therefore, the factual allegations 
raised as New Matter were deemed admitted.  52 Pa. Code § 5.63(a)-(b). 


In the Initial Decision, the ALJ found that the negotiability of the documents tendered by Mr. Coppedge to PECO as payment is within an area of law that is governed by the application of the UCC.  Therefore, the Commission does not have the subject matter jurisdiction to entertain Mr. Coppedge’s Complaint.  The ALJ also concluded that the vast majority of Mr. Coppedge’s Complaint consisted of scandalous and/or impertinent matter
.   The ALJ also found that the Commission does not have the power to grant the $100 million in damages that Mr. Coppedge has requested.  I.D. at 7.  As a result, the ALJ sustained PECO’s Preliminary Objections.  I.D. at 7, 11.  


Mr. Coppedge’s Exceptions were received by the Commission on March 27, 2010.  PECO did not file Reply Exceptions.
Discussion

The grounds for preliminary objections are limited to those set forth in the Commission’s Regulations at 52 Pa Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.



A party may file Preliminary Objections under Commission Regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the complaint in a light most favorable to the complainant.  The complaint should be dismissed only when it appears that the complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C‑00935435 (July 18, 1994).  



A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
 
In his Initial Decision, the ALJ made seven Findings of Facts and four Conclusions of Law.  I.D. at 3-4, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  


Mr. Coppedge’s Exceptions consist of a copy of the Initial Decision that has had each page stamped with one of two statements.  The first statement stamped on the cover sheet from the Secretary’s Bureau, and the first and last pages of the Initial Decision states as follows:
AFFIDAVIT OF TRUTH
ACCEPTED FOR VALUE
RETURNED FOR VALUE FOR SETTLEMENT

EXEMPT FROM LEVY

IT DOES NOT ACCEPT, NOR DOES IT CONSENT TO YOUR OFFER TO CONTRACT TO THE RESPONSES AS INDICATED IN THE DEFICIENT REPLY AS STATED HEREIN.  The ACCUSED FAILED TO PROPERLY RESPOND AS STIPULATED.  YOU HAVE FAILED TO REBUT THE COMPLAINT UNDER OATH AND UNDER PENALTY OF PERJURY AS STIPULATED, VIOLATING THE COMPLAINT.  Truth is expressed in the form of an Affidavit.  An un-rebutted Affidavit by Affidavit stands as truth in Commerce.  The Third Party is identified as separate from the ACCUSED, a co-party.  THE Secured Party Creditor is the Surety for the Principle, Beneficiary, and Authorized Representative of the Trust Account for JAMES COPPEDGE.  PECO is in DEFAULT.  PECO is liable and must comply with the stipulations, penalties, and damages which have been reduced to 500k.  Failure to negotiate for settlement in 20 days from the date of this Affidavit will indicate your acquiescence to the contract and that settlement is forthcoming within 30 days.  Option:  Accept ALL A4Vs/Negotiable Instrument Money Orders for Settlement and waive the Penalty.  See Standard Form 28, Affidavit of Individual Surety, attached.  Also, reference Rule 144A.  THIS IS A “PRIVATE” MATTER, pursuant to UCC1 – 
File #: 2009 0491016, dated: February 13, 2009, DELAWARE, DEPARTMENT OF STATE, and UCC3-603.  The evidence presented is true and correct in accordance with the best of my knowledge and spiritual convictions.  The ACCUSED has interfered with Commerce between the Secured Party and its Creator, UCC3-501.
/S/_____________________

James Coppedge, UCC1-308
All RIGHTS RESERVED
Secured Party Creditor

Authorized Representative



The second statement, which was stamped on pages two through fourteen of the Initial Decision, reads as follows:
ACCEPTED FOR VALUE

CERTIFIED AND SWORN ON THE

UNDERSIGNED’S COMMERCIAL LIABILITY TRUE, CORRECT, AND COMPLETE WITH ALL RELATED ENDORSEMENTS FRONT AND BACK, IN

ACCORDANCE WITH UNIFORM COMMERCIAL CODE §3-419 AND HOUSE JOINT RESOLUTION 192 OF JUNE 5, 1933; PRE-PAID, EXEMPT FROM LEVY PUR US CONSTITUTION ARTICLE 1, SEC. 10, IRS PUB. 950, UCC3-603, PUB. LAW 73-10 PGS. 112-113

/S/____________________                                        
James Coppedge, UCC1-308

ALL RIGHTS RESERVED

AUTHORIZED REPRESENTATIVE

SURETY for PRINCIPLE

Date: 3-26           2010

Adjust the account and release the ORDER of the

court to the Undersigned immediately.

A certificate of service was attached to the Exceptions.  


Mr. Coppedge’s Exceptions do not conform to Section 5.533 of the Commission’s Regulations, 52 Pa. Code § 5.533, which requires that each exception be numbered and identify the finding of fact or conclusion of law to which the exception is taken and cite relevant pages of the decision.  Rather, the Exceptions appear to be a complete rejection of the Initial Decision and a declaration that PECO negotiate with Mr. Coppedge within twenty days by accepting for payment all negotiable instruments offered by Mr. Coppedge for payment and by waiving all penalties.  Mr. Coppedge simply states that PECO is in default and liable.  Nevertheless, we will consider the Exceptions.  We also note that Mr. Coppedge has reduced the purported penalties, stipulations and damages to $500,000 from the $100 million that was requested in the Complaint.  
In his Initial Decision, the ALJ addressed the Internal Revenue Service (IRS) forms and sections cited by Mr. Coppedge, as well as his references to the Uniform Commercial Code, the Rules of Federal Civil Procedure, House Joint Resolution 192 and the United States Constitution.  In each instance, the ALJ found that the areas of law found in each of these sources are outside the subject matter jurisdiction of this Commission.  I.D. at 8-10.  As a result, the Commission cannot consider a Complaint based on alleged violations of such statutes and regulations and policies.  
With regard to the monetary relief requested by Mr. Coppedge, this Commission does not have the authority to award damages.  The Pennsylvania Supreme Court concluded that the statutory array of the Commission’s remedial and enforcement powers does not include the power to award damages.  That power, instead, resides with the Courts of Common Pleas.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 8-10, 383 A.2d 791, 794-795 (1977).
Mr. Coppedge alleged that PECO must accept his debt instrument as payment for services.  The ALJ concluded that the reasonableness of Mr. Coppedge’s payment method is within the Commission’s authority, since the Commission’s Regulations provide that payment for services may be made in “any reasonable manner.”  52 Pa. Code § 56.94.  However, the ALJ also found that, in order to determine the reasonableness of Mr. Coppedge’s instrument, the Commission would be required to determine the instruments negotiability, which is a question of law governed by application of the UCC.  13 Pa. C.S. § 3104.  Because the Commission lacks subject matter jurisdiction to determine an instrument’s negotiability, the ALJ concluded that the Commission lacks the subject matter jurisdiction to entertain Mr. Coppedge’s Complaint.  I.D. at 6-7.   We agree.  Since we cannot determine the negotiability of the instrument Mr. Coppedge tendered to PECO as payment for service, we cannot determine its reasonableness.  


This case involves the basic issue of whether or not this Commission possesses jurisdiction to hear the matter.  We agree with the ALJ that we do not have jurisdiction and will dismiss the Complaint.  In doing so, we are ruling on PECO’s Preliminary Objections without a hearing.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), this Commission held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his position and the factual basis for his complaint.  The concern was expressed that, in general, a pro se complainant may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe his basic issue and supporting facts.



A thorough reading of Carlock reveals that the case was fact intensive.  The utility moved for summary judgment on the basis that, under the facts alleged, the utility could not be found to have violated the Code.  However, unlike Carlock, the case now before us does not rest on the ability of the pro se complainant to describe the factual underpinnings of his complaint.  This case is about subject matter jurisdiction.  The relief requested is for a review of, and a ruling on, the negotiability of a UCC document and Mr. Coppedge’s request for monetary damages.  We have explained our agreement with the ALJ’s rulings on these issues above.  Against this backdrop, we find that a hearing would not enable Mr. Coppedge to better explain his positions or provide additional facts which would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  On that basis, we distinguish Carlock from the case now before us. 

Conclusion



Upon review and consideration of the record of this proceeding, we conclude that the ALJ’s findings are correct.  Accordingly, we shall deny Mr. Coppedge’s Exceptions and adopt the ALJ’s Initial Decision granting PECO’s Preliminary Objections; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres in the above referenced proceeding is adopted consistent with this Opinion and Order.



2.
That the Exceptions of James Coppedge are denied.



3.
That the Complaint of James Coppedge against PECO Energy Company at Docket No. F‑2009-2135893 is dismissed.


4.
That the proceeding docketed at F‑2009-2135893 shall be marked closed.
[image: image1.png]










BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: July 29, 2010
ORDER ENTERED: August 3, 2010
	�	Statements in a pleading that are legally irrelevant to the cause of action or that could not have influence in leading to a result are “impertinent” and subject to being stricken.  Cf., Jefferies v. Hoffman, 417 Pa. 1, 207 A.2d 774 (1965). 
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