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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition are the Exceptions filed by Roosevelt Taylor (Complainant) on May 20, 2010, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued herein on April 30, 2010.  On June 1, 2010, Philadelphia Gas Works (PGW or Respondent) filed Reply Exceptions.
 
History of Proceeding

		On November 6, 2009, the Complainant filed a Complaint with the Commission which alleged, essentially, that his gas service has been cut off since 2003, that a relative of his was staying at his property, that the relative used drugs and turned the gas on illegally, and that the Respondent informed him he had a gas bill of over $23,000.  He asked that the Commission investigate this bill and that his gas service be restored.

		The Respondent filed an Answer to the Complaint dated November 25, 2009, which averred that, on September 18, 2002, the Complainant’s gas service was terminated for nonpayment.  Additionally, on March 9, 2009, the Respondent informed the Complainant that he must pay the unauthorized usage charge of $23,311.55 for the period between March 4, 2005, and March 4, 2009, a reconnection fee of $123.23, and a  security deposit of $380 after a tip led the Respondent to discover that Complainant had allegedly been siphoning off gas for years by way of a flex connector that connected the inlet to the outlet of the meter bar at the service address.

		A hearing was held on March 16, 2010, at which the Complainant was represented by counsel, who presented the testimony of two witnesses and introduced eight exhibits into the record.  The Respondent was also represented by counsel, who presented the testimony of five witnesses and introduced five exhibits, which were admitted into the record.  The record was closed on March 25, 2010.

In his Initial Decision, issued on April 30, 2010, ALJ Nguyen recommended that the Complaint be dismissed.  ALJ Nguyen found that, in preparing his Complaint, the Complainant failed to comply with Commission regulations regarding the execution and verification of pleadings.  52 Pa. Code §§ 1.35 and 1.36.  As a sanction, the ALJ concluded that all of the testimony of the Complainant and his witness should be disregarded or stricken.  I.D. at 7.  Consequently, the ALJ found that the Complainant failed to carry his burden of proof.  I.D. at 8.  

The Complainant filed Exceptions on May 20, 2010, and the Respondent filed Reply Exceptions on June 1, 2010.

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

		In his Initial Decision, ALJ Nguyen reached ten Findings of Fact, I.D. at 2‑4, and four Conclusions of Law, I.D. at 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  

		Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that he is not responsible for utility bills incurred at his home.

		At the hearing, it was disclosed that the Complainant did not prepare his Complaint because of his blindness.  A friend of the Complainant, Mr. Keitt, asked one Allie Parks to type the Complaint for the Complainant based on what Mr. Keitt thought had happened.  Mr. Keitt then signed Mr. Taylor’s name on the Complaint.  Tr. at 42, 63‑71.  Mr. Keitt did not read the Complaint to the Complainant before he signed it.  I.D. at 4-5.

		After consideration of the above, the ALJ concluded that the Complainant violated Section 1.35 of our Regulations, relating to Execution, and Section 1.36, relating to Verification, 52 Pa. Code §§ 1.35 and 1.36.  Conclusion of Law No. 2, I.D. at 8.  The ALJ further concluded that the Complainant’s testimony and Mr. Keitt’s testimony should be disregarded and stricken from the record and that the Complainant had, thus, not carried his burden of proof.  Conclusion of Law Nos. 3 and 4; I.D. at 8. 

		In his Exceptions, the Complainant argues that the ALJ should not have strictly exercised his authority to strike the testimony, pursuant to Section 1.35(c)(2) of our Regulations, 52 Pa. Code § 1.35(c)(2), because the Complainant, at the time of the filing of the Complaint, was unrepresented by an attorney.  Accordingly, the Complainant argues that the failure to appropriately sign and verify the facts alleged in the Complaint should be considered as a technical error.  Exc. at 3.  The Exceptions also point out that both the Complainant Mr. Keitt were called as witnesses at the hearing and were extensively examined and cross examined concerning the preparation of the Complaint.  Exc. at 1.

		In response, the Respondent avers that the ALJ acted correctly in dismissing the instant Complaint due to the Complainant’s disregard of the Commission’s Regulations at Sections 1.35 and 1.36.  The Respondent further argues that the Complainant’s disregard for bringing truthful allegations before the Commission reflects negatively upon the veracity and credibility of all the alleged facts in the Complainant’s case.  R. Exc. at 2-3.

		We shall grant the Complainant’s Exceptions.  Although we will not overlook a party’s non-compliance with our Regulations, on the facts of this case, we believe that dismissal of the Complaint, with prejudice, is an unduly harsh result.
  
Our Regulations state:

This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

52 Pa. Code § 1.2(a) (emphasis supplied).  In this case, we fail to see how the Respondent’s substantive rights were prejudiced by the improper execution and verification of the Complaint.  Both the Complainant and Mr. Keitt were available for and subjected to extensive cross-examination at the hearing regarding the facts of the Complaint.  In addition, at the hearing, the Respondent was able to present its witnesses and introduce its exhibits.  	

We are not persuaded that the Complainant’s violations of our Regulations regarding the execution and verification of pleadings “reflects upon the veracity and credibility of all the alleged facts and testimony in the Complainant’s case.”  R.Exc. at 3.  It is not uncommon for facts, as testified to at hearing, to deviate from facts alleged in a complaint.  In this situation, our Regulations provide that pleadings may be amended to conform to the evidence presented at the hearing.  52 Pa. Code § 5.92.  Moreover, other remedies, such as a continuance to allow the Respondent to prepare a response to new allegations, were available to protect the substantive rights of the Respondent without denying the Complainant his opportunity to be heard.  

Finally, we note that, at the time the Complaint was prepared, the Complainant was not represented by counsel.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), we noted that we have traditionally been hesitant to dismiss pro se litigants on technical grounds without providing them with an opportunity to be heard.  In our view, it is in the public interest that the Complainant here be afforded a meaningful opportunity to be heard.  

		For the above reasons, the Complainant’s Exception will be granted, the Initial Decision will be vacated, and this matter will be returned to the Office of Administrative Law Judge for further action as deemed appropriate. 

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Complainant’s Exceptions.  Premised upon our review of the record evidence, we shall: (1) grant the Complainant’s Exceptions; (2) vacate the ALJ’s Initial Decision; and (3) return this proceeding to the Office of Administrative Law Judge for further action as deemed appropriate; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Roosevelt Taylor, to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued on April 30, 2010, are granted. 

		2.	That the Initial Decision of Administrative Law Judge Ky Van Nguyen herein is vacated.

		3.	That this matter is returned to the Office of Administrative Law Judge for further action as deemed appropriate.
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							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary

(SEAL)
ORDER ADOPTED:  July 29, 2010
ORDER ENTERED:  August 3, 2010
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