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Administrative Law Judge

HISTORY OF THE PROCEEDING

On June 10, 2010, Raymond A. Clapper (complainant) filed a formal Complaint (Complaint) against Metropolitan Edison Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2010-2181919.  The Complaint requested that the Commission order respondent to refund $2,871.55 for “upgrades to their equipment, and labor charged to install those upgrades.”
The Complaint was served on the respondent by the Commission’s Secretary’s Bureau on June 16, 2010.

On July 6, 2010, respondent filed its Answer and New Matter (Answer), admitting billing complainant for the costs incurred in repairing a pad mounted transformer located on complainant’s property that had been damaged by a snow plow operated by complainant’s brother-in-law.  Respondent denied that any unnecessary work had been done and that any charges were incorrect or unreasonable.
Also on July 6, 2010, respondent filed and served its Preliminary Objections (Preliminary Objections) to the Complaint, endorsed with a Notice To Plead.  Respondent’s Preliminary Objections averred a Commission lack of subject matter jurisdiction and lack of power to grant the requested relief.
By Telephone Hearing Notice dated July 14, 2010, an Initial Telephonic Hearing was scheduled for August 17, 2010, and the case was assigned to me.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s Preliminary Objections was due not later than July 19, 2010.  52 Pa.Code §§ 1.12(a), 1.56(a) (1) and (b), 5.101(f) (1).

Complainant did not file an answer to respondent’s Preliminary Objections.

Respondent’s Preliminary Objections are procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On June 10, 2010, complainant filed a Complaint against respondent with the Commission, Docket Number C-2010-2181919.
2.
The Complaint seeks to have the Commission order respondent to refund $2,871.55 for “upgrades to their equipment, and labor charged to install those upgrades.”
3.
On July 6, 2010, respondent filed and served its Preliminary Objections, endorsed with a Notice To Plead, requesting that the Complaint be dismissed for lack of subject matter jurisdiction and lack of power to grant the requested relief.

4.
On July 14, 2010, the case was assigned to me.

5.
Complainant’s answer to respondent’s Preliminary Objections was due not later than July 19, 2010.

6.
Complainant did not file an answer to respondent’s Preliminary Objections.

DISCUSSION
Respondent’s Preliminary Objections, premised upon Commission lack of subject matter jurisdiction will be granted and the Complaint dismissed.

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in relevant part:

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
52 Pa.Code § 5.101(a)(1).
Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.
Riedel v. The Human Relations Comm’n Of the City Of Reading, 559 Pa. 33, 39–40, 739 A.2d 121, 124 (1999).

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).
Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 54 Pa.Cmwlth. 53, 420 A.2d 15 (1980).

The Supreme Court of Pennsylvania has said that “the mere fact that a party to an action qualifies as a regulated public utility does not divest the courts of original jurisdiction.”  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 377, 453 A.2d 595, 597 n.5 (1982).
In Pennsylvania, “the courts of common pleas . . . have unlimited original jurisdiction of all actions and proceedings” unless limited by statute or general rule.  42 Pa.C.S.A. § 931(a).
Pursuant to the Pennsylvania Public Utility Code (Code), 66 Pa.C.S.A. § 101 et seq., the Commission has initial jurisdiction only over certain claims.
“It is well-settled law that initial jurisdiction over matters involving the reasonableness, adequacy or sufficiency of a public utility’s service, facilities or rates is vested in the PUC and not in the courts.”  “Matters relating to the tariff, the necessity of equipment, deposits and the use of various types of services are peculiarly within the expertise of the Public Utility Commission and, as such, are outside the original jurisdiction of the courts.”  “When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.”  It is equally clear that “[t]he courts retain jurisdiction of a suit for damages based on negligence or breach of contract wherein a utility’s performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.”  “[O]nly where the available administrative remedies are adequate with respect to the alleged injury sustained and the relief requested” should exhaustion of administrative remedies be required before seeking damages in court.
Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 280-281, 479 A.2d 548, 550-551 (1984) (internal citations omitted).
In this case the Complaint does not allege a violation of the Code, Commission regulations, nor a Commission Order.  See, 66 Pa.C.S.A. § 701.  Consequently, the original jurisdiction of the appropriate court of common pleas is not divested.  Complainant’s cause of action, if any, is not within the subject matter jurisdiction of the Commission.  Neither is this a case calling for the application of the doctrine of primary jurisdiction.
The doctrine “. . . requires judicial abstention in cases where protection of the integrity of a regulatory scheme dictates preliminary resort to the agency which administers the scheme.”  Such abstention is necessary to promote “. . . proper relationships between the courts and administrative agencies charged with particular regulatory duties.  . . .”
Weston v. Reading Co., 445 Pa. 182, 198-199, 282 A.2d 714, 723 (1971) (internal citations omitted).
Subsequent case law has established that the doctrine of primary jurisdiction is only to be applied when the general reasonableness, adequacy or sufficiency of a public utility’s service is in question, when the resolution of the claim depends upon a rule or regulation predicated on the particular expertise of the Commission, when the question presented is one of Commission policy, when the matter deals with a question of service or facilities with respect to the general public as opposed to a specific complainant, when a particular standard of safety or convenience articulated by the Commission is in question, or when the matter is complex and requires special competence with which a judge or jury would not or could not be familiar.  See, DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982), Poorbaugh v. Pa. Public Utility Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995), app. denied, 544 Pa. 678, 678 A.2d 367 (1996), app. denied, 548 Pa. 662, 698 A.2d 69 (1997), Drafto Corp. v. National Fuel Gas Distribution Corp., 2002 Pa.Super. 241, 806 A.2d 9 (2002).  None of these conditions exist in this case.  Complainant’s claim for damages, that is, return of money he paid to respondent, is a typical kind of claim heard and decided by courts of common pleas all the time.  It is a situation only involving the relationship between the complainant and the respondent; no interest of the general public is implicated.  Bifurcating the case would be a needless and inefficient use of judicial resources.
The complainant seeks only the return to him of money paid to the respondent in compensation for damage caused to the respondent’s property.  Because the Commission is without the power to award monetary damages to a complainant, the relief being sought cannot be granted by the Commission.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977), Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548, (1984), West Penn Power Co. v. Pa. Public Utility Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75, (1987), Ostrov v. I.F.T., 402 Pa.Super. 87, 586 A.2d 409 (1991), Eleanore Zdziarski v. UGI Utilities, Inc. – Electric Division, Docket Number C-00014796, Opinion And Order adopted February 7, 2002, entered February 22, 2002.  Where the available administrative remedies are inadequate with respect to the alleged injury sustained and the relief requested there is no need to exhaust administrative remedies before seeking redress in the courts.  Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984).
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Commission lacks subject matter jurisdiction over the Complaint.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.
2.
The Commission’s regulations provide for preliminary objections raising a lack of Commission subject matter jurisdiction.

3.
The Commission must act within, and cannot exceed, its jurisdiction.

4.
Jurisdiction may not be conferred by the parties where none exists.  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, nor can jurisdiction be obtained by waiver or estoppel.

5.
The mere fact that a party to an action qualifies as a regulated public utility does not divest the courts of original jurisdiction.
6.
In Pennsylvania, the courts of common pleas have unlimited original jurisdiction of all actions and proceedings unless limited by statute or general rule.
7.
The Complaint does not allege a violation of the Code, Commission regulations, nor a Commission Order.
8.
Complainant’s cause of action, if any, is not within the subject matter jurisdiction of the Commission.

9.
This is not a case calling for the application of the doctrine of primary jurisdiction.

10.
The doctrine of primary jurisdiction requires judicial abstention in cases where protection of the integrity of a regulatory scheme dictates preliminary resort to the agency which administers the scheme.

11.
The doctrine of primary jurisdiction is only to be applied when the general reasonableness, adequacy or sufficiency of a public utility’s service is in question, when the resolution of the claim depends upon a rule or regulation predicated on the particular expertise of the Commission, when the question presented is one of Commission policy, when the matter deals with a question of service or facilities with respect to the general public as opposed to a specific complainant, when a particular standard of safety or convenience articulated by the Commission is in question, or when the matter is complex and requires special competence with which a judge or jury would not or could not be familiar.

12.
The Commission is without the power to award monetary damages to a complainant.
13.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

14.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

15.
This case does not involve disputed questions of fact, but rather a question of law only.

16.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objections filed on July 6, 2010, by Metropolitan Edison Company are granted and the Complaint filed June 10, 2010, by Raymond A. Clapper against Metropolitan Edison Company, Docket Number C-2010-2181919, is dismissed based upon the Pennsylvania Public Utility Commission’s lack of subject matter jurisdiction.
2.
That the Initial Telephonic Hearing scheduled in the above-captioned case for 10:00 a.m. on Tuesday, August 17, 2010, is canceled.
3.
That the record at Docket Number C-2010-2181919 be marked closed.

Date: July 21, 2010

















Wayne L. Weismandel








Administrative Law Judge
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