BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of Norfolk Southern Railway

:
Company for rescission or amendment
:

of the Pennsylvania Public Utility 

:

Commission’s Order entered on 

:

C-00019560
June 12, 1975 regarding the prevention
:

of run outs in the 400 and 500 Classification
:

Yards of Conway Yard in Beaver County,
:

Pennsylvania




:  



ORDER DIRECTING NORFOLK SOUTHERN RAILWAY COMPANY TO FILE AMENDED PETITION AND CONTINUING PREHEARING CONFERENCE

On July 21, 2010, Norfolk Southern Railway Company (Norfolk) filed a motion, pursuant to 52 Pa. Code §5.91, for leave to file an amended petition by September 1, 2010.  Also on July 21, 2010, Norfolk filed a motion, pursuant to 52 Pa. Code § 1.15(b), for a continuance of the initial prehearing conference scheduled in this matter for Thursday, July 29, 2010, and for an extension of the deadline for initial prehearing conference memoranda which are currently due Monday, July 26, 2010.  I will grant both motions.


I will first address Norfolk’s motion to file an amended petition.  In support of its motion, Norfolk alleges that it filed a petition on November 13, 2009, asserting that due to engineering and safety changes at the Conway Yard, rescission or amendment of a prior order issued by the Commission in 1975 at this docket (1975 Order) is warranted.  The petition requests that the Commission eliminate the requirement that Norfolk Southern use skates to prevent run outs at Conway Yard, and allow it to reassign employees designated as "skate men" to other positions.  Alternatively, the petition requests that the Commission amend the 1975 Order to allow Norfolk to use pullout crews and other personnel to place and remove the skates.  The Commission caused notice of the petition to be published in the Pennsylvania Bulletin dated January 16, 2010 at 40 Pa.B. 500.  The notice stated that comments to the petition should be filed within 20 days of the date of publication of the notice.  

On February 5, 2010, the Pennsylvania State Legislative Board of the United Transportation Union (Union) filed comments opposing the petition.  On April 19, 2010, the Commission entered an order referring the petition to the Office of Administrative Law Judge for hearing or other appropriate proceedings, and issuance of a recommended decision.  

By notice dated June 11, 2010, the Commission scheduled a prehearing conference for this matter on July 29, 2010 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing conference order directing the parties to file prehearing conference memoranda.  Prehearing conference memoranda are due by no later than Monday, July 26, 2010.

Norfolk alleges that during the course of preparing its initial prehearing conference memorandum, it recognized that since the filing of its petition, there have been significant new developments at Conway Yard that will be central to the Commission's consideration of the petition.  Norfolk states that these developments include, but are not limited to, its installation of hydraulic retarders on classification tracks at Conway Yard.  These new hydraulic retarders, which were mentioned only very briefly in Norfolk’s petition, will now be a central part of Norfolk's case and will impact the relief it seeks.  According to Norfolk, the petition no longer reflects the case it intends to present.


To avoid confusion of the issues and to ensure this matter can proceed efficiently, Norfolk requests leave, pursuant to 52 Pa. Code § 5.91, to file, by September 1, 2010, an amended petition.  Norfolk contends that an amended petition will realign the issues raised before the Commission with the facts as they exist on the ground today.

Norfolk has consulted with the Union in order to gain its consent to this request.  The Union does not object to Norfolk filing an amended petition, provided there is a continuance of the existing dates for the initial prehearing conference and for the submission of initial prehearing conference memoranda.  Norfolk requests that the Commission grant it leave to file an amended petition on or before September 1, 2010.
Norfolk’s allegations constitute good cause for granting its motion.  While the Commission’s regulations at 52 Pa. Code §5.93 do allow parties to amend pleadings to conform to the evidence presented at a hearing, amending the complaint now will allow a hearing in this matter to proceed much more efficiently than amending the petition at hearing.  In addition, the Union does not oppose the request, provided that the prehearing conference scheduled for July 29, 2010 is continued.  I will grant the motion to file an amended petition.
I will now address the motion for continuance.  Norfolk alleges that it has consulted with the Union to determine a mutually convenient date for the rescheduled initial prehearing conference.  Based on the Union's concern that amendment of the petition may require republication in the Pennsylvania Bulletin, the parties agree that any date during the week of December 6, 2010 would be mutually convenient, except Thursday, December 9, 2010.  If republication in the Pennsylvania Bulletin is not required, Norfolk Southern is available for the initial prehearing conference sooner.  Norfolk asserts that the new date should allow sufficient time for the filing of the amended petition, an answer, a reply to any new matter, and preparing prehearing conference memoranda.  Norfolk requests that the Commission continue the prehearing conference scheduled for July 29, 2010 and extend the deadline for filing prehearing conference memoranda.
Norfolk’s allegations constitute good cause for granting its motion pursuant to 52 Pa. Code §1.15.  In addition, the Union does not oppose the request.  I will grant the motion for continuance.
ORDER

THEREFORE,
IT IS ORDERED:

1.
That Norfolk Southern Railway Company’s motion for leave to file an amended petition is granted.

2.
That on or before September 1, 2010, Norfolk Southern Railway Company shall file an amended petition.

3.
That, consistent with 52 Pa. Code §1.54, Norfolk Southern Railway Company shall serve a copy of the amended petition on the Pennsylvania State Legislative Board of the United Transportation Union sent to the address set forth on the attached service list.  Norfolk Southern Railway Company shall also serve a copy of the amended petition on me.

4.
That upon the filing of the amended petition, the Commission shall cause the amended petition to be published in the Pennsylvania Bulletin.
5.
That Norfolk Southern Railway Company’s motion to continue the prehearing conference and extend the due date for filing and serving prehearing memoranda is granted.  

6.
That an initial prehearing conference shall be held at 10:00 a.m. on Friday, December 10, 2010 in the Commonwealth Keystone Building, Harrisburg, Pennsylvania.

7.
That the parties shall file and serve prehearing conference memoranda on or before Wednesday, December 8, 2010.

8.
That except as modified, the May 20, 2010 prehearing conference order remains in full force and effect.
Date: July 22, 2010



















David A. Salapa







Administrative Law Judge

C-00019560  Petition of Norfolk Southern Railway Corporation for rescission or amendment of the Pennylvania Public Utility Commission’s Order entered on June 12, 1975, regarding the prevention of run outs in the 400 and 500 classification yards of Conway Yard in Beaver County, Pennsylvania  

Brian J. Knipe Esquire
Buchanan Ingersoll & Rooney PC
17 North Second Street
15th Floor
Harrisburg PA  17101-1503
717.237.4800
Irwin Popowsky Esquire
Office of Consumer Advocate
5th Floor Forum Place
555 Walnut Street
Harrisburg PA  17101-1923
717.783.5048
William R Lloyd Jr Esquire
Office of Small Business Advocate
1102 Commerce Building
300 North Second Street
Harrisburg PA  17101
717.783.2525
Johnnie E Simms Esquire
PA PUC Office of Trial Staff
PO Box 3265
Harrisburg PA  17105-3265
717.787.4886

Irwin W. Aronson Esquire
Willig, Williams, & Davidson
212 Locust Street
Suite 504
P.O. Box 11997
Harrisburg PA  17108
717.221.1000
Representing The Pennsylvania State Legislative Board, United transportation Union
2

