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HISTORY OF THE PROCEEDING

On October 30, 2009, St. Andrew’s Church (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  The complaint states that the Complainant is requesting relief from the monthly charge for the meter on its four inch water line that supplies the Complainant’s parish house.  Attached to the complaint are four pieces of correspondence between the Complainant and the Respondent detailing the Complainant’s attempts to have the Respondent reduce its monthly charge.  The Complainant requests that the Commission order the Respondent to charge it a lower monthly charge for the four inch meter since it is a non-profit entity.  
The Respondent filed an answer with new matter on November 23, 2009.  The answer admits that the Complainant is a customer and that the Respondent installed a four inch meter to the Complainant’s water line.  The answer asserts that the rate it charges the Complainant for the four inch meter is the rate set forth in its tariff.  The new matter alleges that the monthly charge for the four inch meter is the same for customers classified as residential or commercial.  The new matter reiterates that the rates it charges the Complainant are the rates set forth in its tariff.  The answer with new matter requests that the Commission dismiss the complaint.  
By hearing notice dated May 6, 2010, the Commission scheduled a telephonic hearing for this matter on June 15, 2010 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on May 7, 2010, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  
I conducted the initial telephonic hearing as scheduled on June 15, 2010, at   10:00 a.m.  Douglas H. Riblet, Esquire represented the Complainant, which presented one witness.  Susan Simms Marsh, Esquire represented the Respondent, which presented one witness and sponsored three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of twenty-nine pages.  The record closed on June 23, 2010, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT



1.
The Complainant is a church struggling with its revenue and expenses.  (N.T. 7)  



2.
In 1996, the Complainant began renovations to its parish house which was built in 1914.  (N.T. 7)  



3.
The parish house is a freestanding building, separate from the sanctuary and contains the Complainant’s preschool program and is used for receptions and coffee hours after church services.  (N.T. 9)  


4.
As part of the 1996 renovation, the Complainant moved the kitchen in the parish house.  (N.T. 10-11)  


5.
The building code in the municipality where the Complainant is located required the Complainant to install a new fire suppression system, including a sprinkler system, as part of the renovations to the parish house.  (N.T. 11)  


6.
The sprinkler system required a four inch water line.  (N.T. 7, 11)  


7.
The parish house did not require a sprinkler system prior to 1996 so the property did not have a four inch water line.  (N.T. 11)  


8.
At the time of the renovations in 1996, Mr. Baxter attempted to purchase a water meter on behalf of the Complainant for the four inch water line but the company that manufactured the meter would not sell one to the Complainant.  (N.T. 7-8)  



9.
Mr. Baxter then contacted the Respondent and offered to purchase a water meter on behalf of the Complainant from the Respondent for $4,000 or $5,000.  (N.T. 8)  



10.
The Respondent would not sell a water meter to the Complainant.       (N.T. 8)  


11.
The Complainant currently pays $200.10 per month as a charge for the four inch meter.  (N.T. 8)  



12.
Since 1996, the Complainant has paid in excess of $28,000 for the monthly four inch meter charge.  (N.T. 8-9)  
13.
The Respondent’s tariff provision at 26.2D provides that sales to churches are classified as commercial revenue.  (N.T. 16, PAWC Ex. 6)  

14.
The Commission approved tariff provision 26.2D.  (N.T. 16)  
  

15.
The Respondent’s tariff provision at page nine, supplement 233 to Tariff Water PA P.U.C. No. 4, effective November 7, 2009 provides that the monthly charge for a four inch meter, for all rate classes except industrial is $200.10.  (N.T. 17, PAWC Ex. 7)  
16.
Under this tariff, it is irrelevant whether the customer is classified as a commercial or residential account.  (N.T. 17)  

17.
The Respondent’s consultant calculated the monthly charge based on a cost of service study it performed.  (N.T. 17)  
18.
The cost of service consists of several components, including depreciation expense and return on investment for the meter, depreciation expense and return on investment for the Respondent’s service line, expenses for reading the meter and expenses for billing the account.  (N.T. 17-18)  
19.
The methodology for calculating the service charge is consistent with practices accepted by the Commission.  (N.T. 18)  
20.
The Respondent has used this methodology for calculating the service charge since 1993.  (N.T. 18)  
21.
The Respondent used this methodology in calculating the service charge in its last rate case.  (N.T. 18)

22.
The Respondent filed its last rate proceeding on April 24, 2009 and new rates became effective pursuant to Commission order entered November 7, 2009.  (N.T. 18-19)  
23.
The most recent tariff is the result of the Commission’s November 7, 2009 final order.  (N.T. 18-19, PAWC Ex. 71)

24.
Prior to November 7, 2009, the monthly charge for a four inch meter was $184.70, effective November 30, 2007.  (N.T. 19-20, PAWC Ex. 8, pg. 1)  
25.
Prior to November 30, 2007, the monthly charge for a four inch meter was $177.00, effective January 29, 2004.  (N.T. 20, PAWC Ex. 8, pg. 2)  
26.
Prior to January 29, 2004, the monthly charge for a four inch meter was $162.00, effective January 25, 2002.  (N.T. 20, PAWC Ex. 8, pg. 3)  
27.
Prior to January 25, 2002, the monthly charge for a four inch meter was $150.00, effective December 18, 1999.  (N.T. 20, PAWC Ex. 8, pg. 4)  
28.
Prior to December 18, 1999, the monthly charge for a four inch meter was $232.50., effective October 3, 1997.  (N.T. 20, PAWC Ex. 8, pg. 5)  
29.
Prior to October 3, 1997, the monthly charge for a four inch meter was $219.25, effective July 25, 1995.  (N.T. 20, PAWC Ex. 8, pg. 6)  

30.
The Respondent owns the meters that are used by its customers.          (N.T. 20-21)
31.
The Respondent does not charge any of its customers less than the Commission-approved tariff amount for the use of its meters.  (N.T. 23-24)

DISCUSSION



The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976)  The Complainant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n,         578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet its burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)  In this case, the Complainant contends that since it is a non-profit entity, the Respondent should charge it a lower rate than it charges for-profit, commercial entities.  The Complainant contends the Respondent should have a separate rate classification for non-profits entities. 


In support of its contentions, the Complainant presented the testimony of George Baxter, the secretary of its finance committee.  (N.T. 7)  The Complainant is a church struggling with its revenue and expenses.  (N.T. 7)  Mr. Baxter testified that in 1996, the Complainant began renovations to its parish house which was built in 1914.  (N.T. 7)  The parish house is a freestanding building, separate from the sanctuary and contains the Complainant’s preschool program and is used for receptions and coffee hours after church services.  (N.T. 9)  As part of the 1996 renovation, the Complainant moved the kitchen in the parish house.  (N.T. 10-11)  The building code in the municipality where the Complainant is located required the Complainant to install a new fire suppression system, including a sprinkler system, as part of the renovations to the parish house.  (N.T. 11)  The sprinkler system required a four inch water line.  (N.T. 7, 11)  According to Mr. Baxter, the parish house did not require a sprinkler system prior to 1996 so the property did not have a four inch water line.  (N.T. 11)



At the time of the renovations in 1996, Mr. Baxter attempted to purchase a water meter on behalf of the Complainant for the four inch water line but the company that manufactured the meter would not sell one to the Complainant.  (N.T. 7-8)  Mr. Baxter then contacted the Respondent and offered to purchase a water meter on behalf of the Complainant from the Respondent for $4,000 or $5,000.  (N.T. 8)  The Respondent would not sell a water meter to the Complainant.  (N.T. 8)  The Respondent’s refusal is consistent with 52 Pa. Code § 65.7(b) which requires public utilities furnishing water service to provide, install, own, maintain and operate all meters.  


Mr. Baxter testified that the Complainant currently pays approximately $200.00  per month as a charge for the four inch meter.  (N.T. 8)  Mr. Baxter calculated that since 1996, the Complainant has paid in excess of $28,000 for the monthly four inch meter charge.  (N.T. 8-9)  Mr. Baxter testified that the Complainant is a non-profit entity and requested that the Respondent create a separate rate category for non-profit entities and charge a lower monthly meter charge to those non-profit entities.  (N.T. 8, 10)  


The Respondent does not dispute that it charges the Complainant a monthly fee for the four inch meter.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because its tariff provides that it may charge a monthly fee for the four inch meter.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995)  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002)  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303



The Respondent cites its tariff provision at page 69 which became effective July 27, 1994 regarding classification of revenue. (N.T. 16, PAWC Ex. 6)  The tariff provision at 26.2D provides that sales to churches are classified as commercial revenue.  (N.T. 16, PAWC Ex. 6)  The Commission approved this tariff provision.  (N.T. 16)
  

The Respondent also cites its tariff provision at page nine, supplement 233 to Tariff Water PA P.U.C. No. 4, effective November 7, 2009.  (N.T. 17)  The current monthly charge for a four inch meter, for all rate classes except industrial is $200.10.  (N.T. 17, PAWC Ex. 7)  Under this tariff, it is irrelevant whether the customer is classified as a commercial or residential account.  (N.T. 17)  

The Respondent’s consultant calculated this monthly charge based on a cost of service study it performed.  (N.T. 17)  The cost of service consists of several components, including depreciation expense and return on investment for the meter, depreciation expense and return on investment for the Respondent’s service line, expenses for reading the meter and expenses for billing the account.  (N.T. 17-18)  According to the Respondent, this methodology for calculating the service charge is consistent with practices accepted by the Commission.  (N.T. 18)  The Respondent has used this methodology for calculating the service charge since 1993.  (N.T. 18)  The Respondent used this methodology in calculating the service charge in its last rate case.  (N.T. 18)

The Respondent filed its last rate proceeding on April 24, 2009 and new rates became effective pursuant to Commission order entered November 7, 2009.  The most recent tariff is the result of the Commission’s November 7, 2009 final order.  (N.T. 18-19, PAWC Ex. 71)
Prior to November 7, 2009, the monthly charge for a four inch meter was $184.70, effective November 30, 2007.  (N.T. 19-20, PAWC Ex. 8, pg. 1)  Prior to November 30, 2007, the monthly charge for a four inch meter was $177.00, effective January 29, 2004.  (N.T. 20, PAWC Ex. 8, pg. 2)  Prior to January 29, 2004, the monthly charge for a four inch meter was $162.00, effective January 25, 2002.  (N.T. 20, PAWC Ex. 8, pg. 3)  Prior to January 25, 2002, the monthly charge for a four inch meter was $150.00, effective December 18, 1999.  (N.T. 20, PAWC Ex. 8, pg. 4)  Prior to December 18, 1999, the monthly charge for a four inch meter was $232.50, effective October 3, 1997.  (N.T. 20, PAWC Ex. 8, pg. 5)  Prior to October 3, 1997, the monthly charge for a four inch meter was $219.25, effective July 25, 1995.  (N.T. 20, PAWC Ex. 8, pg. 6)  
The Respondent owns the meters that are used by its customers.  (N.T. 20-21)  In response to cross examination, the Respondent’s witness testified that the Respondent does not charge any of its customers less than the Commission-approved tariff amount for the use of one of its meters.  (N.T. 23-24)



The Commission approved the Respondent’s current tariff by order entered November 7, 2009.  (N.T. 18-19)  Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981)  A complainant seeking to evade the affect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pennsylvania Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996)  


Applying this standard, the Complainant has the burden of proof to establish that the Respondent’s tariff providing for the monthly four inch meter charge of $200.10 is unreasonable.  The Complainant did not present sufficient evidence to establish by a preponderance of the evidence that the facts and circumstances leading to the current monthly four inch meter charge of $200.10 have changed so drastically since the Commission approved the current tariff in November 2009 that the application of the tariff to the Complainant is unreasonable.
  

The Complainant presented evidence that its need for a four inch water line and four inch meter arose as a result of renovations it undertook to its parish house in 1996 and the building code requirement that the Complainant install a new fire suppression system, including a sprinkler system, as part of the renovations to the parish house.  The sprinkler system required a four inch water line and therefore a four inch meter.  The building code did not require that the parish house have a sprinkler system prior to the 1996 renovations, so the property did not have a four inch water line.  The Complainant has paid approximately $28,000 in charges for the four inch meter at the parish house since 1996. 


On rebuttal, Mr. Baxter, on behalf of the Complainant, testified that, in his opinion, the Respondent had more than recovered its investment in the four inch meter installed at the parish house.  (N.T. 26)  Mr. Baxter stated that the monthly fee for the four inch meter has had a significant financial impact on the Complainant.  (N.T. 26-27)  Mr. Baxter testified that the Complainant has three other buildings and pays only $13.00 or $14.00 per month for each of the meters in these other buildings.  (N.T. 26-27)  


The Complainant’s evidence is not sufficient to establish by a preponderance of the evidence that the facts and circumstances leading to the current monthly four inch meter charge of $200.10 is unreasonable.  The Respondent presented evidence that the four inch meter monthly charge is based on a cost of service study it performed.  The cost of service consists of several components, including depreciation expense and return on investment for the meter, depreciation expense and return on investment for the Respondent’s service line, expenses for reading the meter and expenses for billing the account.


The Complainant did not present any evidence that the cost of service for four inch meters has changed since November 2009.  The Complainant did not present any evidence that any of the facts and circumstances leading to the creation of the tariff provision have changed at all.  The Complainant therefore did not establish by a preponderance of the evidence that the tariff charging $200.10 per month for the four inch meter is unreasonable.  


Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent has violated the Public Utility Code or Commission regulations by charging it $200.10 per month for the four inch meter.  The Complainant has also failed to demonstrate by a preponderance of the evidence that the Respondent’s tariff establishing the monthly meter charge is unreasonable.  Since the Complainant has failed to establish the allegations set forth in its complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met its burden of proving that it is entitled to relief.  66 Pa. C.S. §§332(a)

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of St. Andrews Church against Pennsylvania American Water Company at Docket No. C-2009-2139206 is denied.



2.
That the record at Docket No. C-2009-2139206 is marked closed.

Date:
July 14, 2010
____________________________________



David A. Salapa



Administrative Law Judge
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