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OPINION AND ORDER



BY THE COMMISSION:


Before the Commission for consideration and disposition is the Recommended Decision of Administrative Law Judge (ALJ) Angela T. Jones, issued on May 25, 2010, relative to the above-captioned general rate increase proceeding, and the Exceptions and Replies filed with respect thereto.

On June 4, 2010, Mr. Jerome Linden filed Exceptions to the ALJ’s Recommended Decision (R.D.).  Those Exceptions were filed by the Office of Consumer Advocate (OCA) at the request of and as a courtesy to Mr. Linden.  On June 9, 2010, the following Parties each filed Reply Exceptions: Aqua Pennsylvania, Inc. (Aqua or Company) and the Office of Small Business Advocate (OSBA).  The OCA and Aqua Large Users Group (Aqua LUG) filed Letters notifying the Commission that they would not be filing Reply Exceptions.
[bookmark: _Toc193787122]
[bookmark: _Toc264354739]I.	 History of the Proceeding

On November 18, 2009, Aqua filed[footnoteRef:1] with the Commission Supplement No. 100 to Tariff Water –Pa. P.U.C. No. 1 to become effective January 18, 2010,[footnoteRef:2] reflecting an annual increase in revenues of $43.2 million or 11.8%.  The Company alleged the proposed increase is needed to help recover its investment of $500 million to improve water quality service and reliability for more than 400,000 customers throughout Pennsylvania since its last rate increase.  Aqua's capital investments include the replacement or rehabilitation of more than 250 miles of aging water mains, valves, service lines and other parts of its 5,100 mile distribution system.  [1:   	For a full and complete history, please refer to the Recommended Decision at 1‑4. ]  [2: 	  	On December 21, 2009, Aqua filed proposed tariff pages to replace previously filed tariff pages.] 


By Order entered January 14, 2010, the Commission instituted a formal investigation to determine whether the proposed tariff filing and the proposed changes in rates, rules and regulations are unlawful, unjust, unreasonable and contrary to the public interest.  In addition, the investigation includes a consideration of whether the Company’s existing rates, rules and regulations are reasonable.  Accordingly, pursuant to 66 Pa. C.S. § 1308(d), the Commission suspended Tariff Supplement No. 100 until August 18, 2010, unless otherwise directed by Commission Order.   

The case was assigned to the Office of Administrative Law Judge for prompt scheduling of hearings and for the issuance of a Recommended Decision.  There were thirty-seven Formal Complaints filed against the proposed rate increase.  On November 23, 2009, counsel for the OCA entered a notice of appearance and filed a Formal Complaint and public statement against the proposed rate increase.  On November 25, 2009, counsel for Aqua entered their Notice of Appearance.  On December 8, 2009, the OSBA filed a Formal Complaint and its Notice of Appearance and a public statement opposing the proposed rate increase.  On January 14, 2010, counsel for the Office of Trial Staff (OTS) filed their notice of appearance.  Counsel for Aqua LUG filed its Formal Complaint on January 22, 2010.  The following pro se Complainants elected to be active participants: 

1. Dr. Jonathan Briskin, Esq., at Docket No. C-2010-2155875;[footnoteRef:3] [3: 	  	By letter dated March 5, 2010, Dr. Briskin acknowledged that he is an attorney and a member in good standing of the bar of the Commonwealth of Pennsylvania.] 

2. Pastor William Burris at Docket No. C-2009-2146020;
3. Mrs. Zarrin Damavandi at Docket No. C-2009-2148691;
4. Mr. William Frazier at Docket No. C-2010-2151954;
5. Mr. Jerome Linden at Docket No. C-2010-2152328;
6. Mr. Joseph Monaghan at Docket No. C-2009-2144761; and
7. Mr. Emilio Rende at Docket No. C-2009-2146020.[footnoteRef:4] [4: 	  	Mr. Rende decided to testify at a Public Input session knowledgeable that the consequence was to change his status to an inactive participant. ] 



ALJ Jones granted the Petition to Intervene filed by counsel on behalf of Masthope Property Owners Council (MPO) on February 1, 2010.  

A Prehearing Conference was held in Philadelphia and Harrisburg, joined telephonically, on February 1, 2010.  Public Input hearings were discussed and a schedule was set for hearings and formal testimony by the Parties.  The schedule included five in-person Public Input sessions and one telephonic session.  The in-person Public Input hearings were held on February 24, 2010, in Honesdale, PA, and in Shavertown, PA; on March 3, 2010, in Radnor Township, PA and in Hatboro, PA; and on March 4, 2010, in West Chester, PA.  The telephonic Public Input session was held on March 8, 2010.  Below is a section devoted to summarizing the testimony heard at the Public Input sessions.

On February 23, 2010, Aqua filed a Petition for Protective Order to limit disclosure of confidential information in this proceeding.  No active Party objected to the Petition and it was granted by ALJ Jones by Order dated March 16, 2010.  

The Parties submitted direct and rebuttal testimony in accordance with the procedural schedule.  The OCA requested that it be permitted to extend the due date for surrebuttal testimony.  No active Party opposed the request and ALJ Jones granted it by Order dated March 31, 2010.  

By electronic mail dated March 31, 2010, ALJ Jones was informed of a non-unanimous Settlement between all Parties represented by counsel, excluding Dr. Briskin.  As a consequence, the evidentiary hearings were convened for one day on April 8, 2010, and were abbreviated to allow cross examination by Dr. Briskin and testimony by Pastor Burris.  The settling Parties stipulated to pre-filed testimonies that were admitted into the record without objection.  The following active Parties were signatories to a Petition for Joint Settlement (Joint Settlement) submitted on April 20, 2010:  (1) Aqua; (2) Aqua LUG; (3) MPO; (4) the OCA; (5) the OSBA; and (6) the OTS (collectively Joint Parties).[footnoteRef:5]   [5: 	  	Although the Joint Settlement was submitted on April 20, 2010, it was not filed until May 5, 2010, due to an oversight.] 


Access to the non-unanimous, proposed Joint Settlement was provided through an Internet website to all Parties to this proceeding.  A letter was sent to the non-signatory Parties asking them to sign to accept the Settlement, indicate whether they opposed the Settlement or indicate whether they chose not to oppose the Settlement.  The letter also stated that the Party could choose to do nothing.  The following Parties chose to support the Settlement:

1. Borough of Athens at Docket No. C-2010-2154289;
2. Borough of Sayre at Docket No. C-2010-2153365; 
3. Borough of South Waverly at Docket No. C-2010-2153419; and
4. B. D. Pollard at Docket No. C-2009-2150218.


The following Parties chose to not oppose the Settlement:

1. Mark Green at Docket No. C-2010-2152051;
2. David Holmes at Docket No. C-2009-2145066; and
3. Emilio Rende at Docket No. C-2009-2146020.


The following Parties chose to oppose the Settlement:

1. Dr. Jonathan Briskin, Esq. at Docket No. C-2010-2155875;
2. Pastor William Burris at Docket No. C-2009-2146020;[footnoteRef:6] [6: 	  	Pastor Burris is an active Party and filed a letter in opposition in lieu of a Brief to both the rate increase and the proposed Joint Settlement.] 

3. William Frazier at Docket No. C-2010-2151954;[footnoteRef:7] [7: 	  	Mr. Frazier is an active Party to this proceeding and filed a letter in opposition in lieu of a Brief.] 

4. Paul Kalna at Docket No. C-2010-2152596;
5. Mr. Jerome Linden at Docket No. C-2010-2152328;
6. Dale Sattar at Docket No. C-2010-2150570;
7. Kevin Tracey at Docket No. C-2009-2150206; and
8. Ronald Ziebig at Docket No. C-2009-2148289.


In compliance with the procedural schedule, Aqua, Dr. Briskin, and Mr. Linden filed Main Briefs on or before April 29, 2010.  Reply Briefs were filed by Aqua, Dr. Briskin, Mrs. Damavandi, and the OSBA on May 10, 2010.  The record closed on May 10, 2010.  

ALJ Jones’s Recommended Decision was issued on May 25, 2010.  In her Recommended Decision, the ALJ found, inter alia, that the Joint Settlement submitted by the Joint Parties is just and reasonable and should be approved.  The ALJ further found that, upon the Commission’s approval of the Settlement, the Company will receive a stipulated increase in annual revenues of $23.6 million, in lieu of the Company’s original base rate increase request for $43.2 million.  R.D. at 48.  

Exceptions and Reply Exceptions to the Recommended Decision were filed as above noted.  As duly noted in our determinations herein, we are adopting the ALJ’s Recommended Decision, consistent with this Opinion and Order, and, hence, approving the Joint Settlement agreement.
[bookmark: _Toc193787123]

[bookmark: _Toc264354740]II.	Description of the Company

Aqua is a regulated Pennsylvania public utility and is a wholly-owned subsidiary of Aqua America, Inc. (AA).[footnoteRef:8]  The Company furnishes water service to approximately 408,923 customers in a service territory covering portions of twenty-two counties across the Commonwealth.  Its principal executive offices are located in Bryn Mawr, Pennsylvania.  Aqua M.B. at 1. [8: 	  	Prior to January 16, 2004, Aqua was known as the Pennsylvania Suburban Water Company (PSW) and, before that, as the Philadelphia Suburban Water Company.] 


[bookmark: _Toc264354741]III.	Discussion

[bookmark: _Toc193787124][bookmark: _Toc264354742]A.	Public Input Hearings

		The dates and locations of the public input hearings have been described above.  A sampling of the testimony will be provided.[footnoteRef:9]   [9:   	For a more detailed discussion of the public input hearings, see pages 5-11 of the Recommended Decision. ] 


		Some testimony concerned the quality of the water.  For example, Mr. Wendell Kay, a Commissioner of Wayne County, testified that there is, specifically over the summer months, a sulfurous and chlorine odor present in the water.  Other witnesses complained of poor water pressure.  

In addition, some witnesses challenged the rate increase in view of the poor economic conditions in the Commonwealth at this time.  Tr. at 63-65.  Other people testified that Aqua has come for (1) a rate increase in 2007; (2) another increase, the Distribution System Improvement Charge (DSIC) in 2008; and now (3) this instant proposed rate increase in 2009.  Several witnesses, however, asserted that Aqua was to be applauded for its efforts in improving the infrastructure and its interest in protecting the natural environment.

Ms. Sara Karlowicz, State Representative Phyllis Mundy’s aide, read a statement from the state representative into the record.  Rep. Mundy not only opposed the proposed rate increase but also the proposed tariffs that would automatically adjust customer rates to reflect changes in purchased water costs and purchased electricity costs.  These proposed new tariffs she likens to the DSIC and she also avers that the tariffs do not take into account reduced operating costs or other cost savings.  She contends that the proposed increases in rates are not just or reasonable particularly in these difficult financial times.  Tr. at 220-23.

[bookmark: _Toc264354743]B.	Terms and Conditions of the Joint Settlement


The Joint Parties agree to the following pertinent terms and conditions for the Settlement regarding Aqua’s proposed rate increase:  

1. That Aqua be permitted to implement the water rates as proposed in the tariff supplement, attached as Appendix A to the settlement to become effective for service on one day’s notice, following the entry of a Commission Order approving the Joint Settlement.  The tariff supplement produces additional annual operating revenue of $23.6 million with total annual water revenue of approximately $389.06 million.  A proof of revenue is attached to the Joint Settlement Petition as Appendix B.  

2. That Aqua will forego another water rate increase under Section 1308(d) of the Public Utility Code prior to November 18, 2011.  However, if a legislative body or administrative agency, including the Commission, orders or enacts fundamental changes in policy or statutes which directly and substantially affect the Company’s rates, the Joint Settlement shall not prohibit the Company from filing tariff supplements to the extent necessary.  The Joint Parties agreed that if Aqua files a general base rate water case on or after November 18, 2011 but before January 1, 2012, Aqua will be permitted to use historic test year data for the twelve month period ending June 30, 2011.

3. That the rates set forth in Appendix A to the Joint Settlement Petition reflect the Joint Parties’ agreement regarding rate structure, rate design and the distribution of increase in revenues as follows:

a. Main Division 

	               Customer Charge

	5/8” meter
	Up to 1” meter
	1.5” & greater 

	$15.00 (Increased 14.1%)
	Increased by 14.1%
	Increased by 7.5%



The fourth block for the public class is $0.5382 per hundred gallons.

b. Applewood and Marienville

	               Customer Charge/month

	5/8” meter
	Up to 1” meter
	1.5” & greater 

	$15.00 (Increased 14.1%)
	Increased by 14.1%
	Increased by 7.5%



Residential class usage rate is $0.700 per hundred gallons for all usage.  Commercial and Industrial class usage rates are $0.810 per hundred gallons for the first block with the settlement rates for the Main Division used for the remaining blocks.

c. Clarendon
	         Customer Charge/month

	5/8” meter
	¾” meter
	1”/1.5”/2” meters
	3” meter

	$15.00
	$20.00
	$25.00
	$40.00




The Residential, Commercial and Industrial class usage rates are $0.5345 per hundred gallons for all usage.

d. Emlenton
Same rates as apply for Applewood and Marienville. 

e. Garbush
Same rates as apply for Main Division.

f. Honesdale
For the Residential class, 5/8” meters minimum charge of $60.00 per quarter and a water allowance of 3,000 gallons per quarter.  All other usage rates for the Residential class are:

	Usage/quarter
	Rate

	More than 3,000 up to 30,000 gallons
	$0.5500 per 100 gallons

	Next 70,000 gallons
	$0.4500 per 100 gallons

	All usage over 100,000 gallons[footnoteRef:10] [10: 	  	The Joint Settlement Petition read 70,000 gallons, but ALJ Jones interpreted that figure as a typographical error and, therefore, not a substantive change to a settlement term.] 

	$0.3000 per 100 gallons




For all other meter sizes and other classes the rates will be as proposed in Appendices A and B of the Joint Settlement Petition.

g. Kratzerville

Customer charge for 5/8” meters is $15.00 per month.  The usage charge for the Residential and Commercial classes is [$]0.5345 per 100 gallons. 

h. Stanton and Wapwallopen

Same rates as apply for Main Division.

i. Bensalem

Same customer charges as apply for Main Division.  The Residential class usage rate is $0.710 per 100 gallons for all usage.  The first and second blocks of the Commercial and Industrial usage above 3,333 gallons per month are the same as the corresponding blocks for the Main Division in the Joint Settlement Petition.

j. Chalfont

Rates are increased by 7.5% which reflects the roll-in of the Distribution System Improvement Charge (DISC) of Aqua.  In subsequent water base rate filings Aqua will propose rates designed to move Chalfont rates to existing Main Division rates over the next two base rate cases.

k. White Haven

Rates are increased by 7.5% which reflects the roll-in of the DISC of Aqua.  In subsequent water base rate filings Aqua will propose rates designed to move a White Haven residential customer with average consumption to pay approximately the same amount as a customer with the same consumption in the Main Division.

l. Country Club Gardens

The customer charges for 5/8”, ¾” and 1” meters are $12.00 per month.  Residential class usage rate is $0.325 per 100 gallons for the first 2,000 gallons per month and $0.4031 per 100 gallons for all usage over 2,000 gallons per month.  The Commercial class usage rate is $0.500 per 100 for all usage.

m. Shenango

The first block of the Sales to Other Utilities class usage rate is set equal to the first block of the Commercial class usage rate for the Main Division of the Joint Settlement Petition.  The second block of the Sales to Other Utilities class usage rate is increased by the same percentage as the increase in the first block.


n. Midway Manor, Rivercrest and NUI-3

Same rates as apply for Main Division.

o. Seasonal Customers – Western, Fawn Lake and Woodledge Village Divisions

The customer charges for 5/8”, ¾” and 1” meters are $25.00 per month.  The first block usage charge, which applies to usage up to 4,000 gallons per month, is such that a residential customer using 4,000 gallons per month will pay a total bill (customer charge and usage charge) equal to the total bill (customer charge and usage charge) paid by a Main Division residential customer using the same 4,000 gallons per month.  All usage over 4,000 gallons per month is priced at the second block rate, which is the same as the Main Division second block residential rate in the Joint Settlement Petition.

p. Quasi-Seasonal Customers – Eagle Rock, Oakland Beach, Lakeside, CS Water and Pinecrest

(1)	Eagle Rock – The customer charges for 5/8” and ¾” meters are $25.00 per month.  The usage charges are the same as set in the Joint Settlement Petition for Seasonal Customers.

(2)	Oakland Beach and Lakeside – The charges and usage rates are those proposed by Aqua in its initial filing.

(3)	CS Water – The minimum charges for 5/8” and ¾” meters are $25.00 per month and the associated water allowance is 2,000 gallons per month.  Usage above the allowance will be priced as follows:

	(i) up to 6,000 gallons per month, at the first            block rate of $0.400 per 100 gallons; and

	(ii) all usage over 6,000 gallons per month, at the second block rate of $0.700 per 100 gallons.

(4)  Pinecrest – The customer charges for 5/8” and ¾” meters are $25.00 per month.  The usage charge is $0.550 per 100 gallons and applies to all usage.

q. Public Fire Service

(1)   The rate in the Main Division is $25.25 per hydrant per  month.

(2)   The rate is $19.00 per month for the following divisions:

(i) LaReserve,
(ii) Uwchlan,
(iii) West Whiteland,
(iv) Susquehanna,
(v) Shenango,
(vi) Monroe Manor,
(vii) White Haven,
(viii) Waymart,
(ix) Rolling Green,
(x) Oakland Beach,
(xi) Hawley, and
(xii) Eagle Rock.

(3)   The rate is increased by 35% in the following divisions:

(i)     Honesdale,
	(ii)     Fawn Lake,
	(iii)    Bristol,
	(iv)    Kratzerville,
	(v)     Chalfont, and
	(vi)    Bensalem.


r. Private Fire Service

Main Division Private Fire Service base rates are not being increased.  The existing DSIC is not being rolled-in to the existing base rates.  The Private Fire Service rates in Bensalem and Honesdale are as proposed by the Company in its initial filing.

s. Competitive Rate Rider Contract Customers

Boeing Helicopter is to be billed at the Main Division Industrial  class rates and not a previously contracted rate under Aqua’s Competitive Rate Rider (CRR).  Regarding Montenay Resources, a customer furnished service under Aqua’s CRR, the Company will obtain a competitive alternative supply analysis and provide the analysis in its next water base rate case.  Aqua will obtain competitive alternative supply analyses from Montenay Resources at least once every five years thereafter.

t. Allocation of Revenues

The percentage increases to each customer class under the Joint Settlement Petition and a comparison of the class cost of service to class revenues under the Joint Settlement Petition for each customer class are shown in Appendix B.
 
4.	Aqua will amortize the following acquisition adjustments in the manner shown below:

	Acquisition
	Adjustment 
	Amount Amortized
	Amortization Period
	Annual Amortization
	Effect On Revenue Requirement

	Sleepy Hollow
	Negative
	$99,921
	Through June 30, 2030
	$4,996
	Reduction

	Washington Park
	Negative
	$11,493
	Through June 30, 2030
	$575
	Reduction

	Cove Village
	Negative
	$154,358
	Through June 30, 2030
	$7,718
	Reduction

	Clarendon
	Positive
	$201,107
	Through June 30, 2030
	$10,055
	Increase

	Kratzerville
	Positive
	$56,599
	Through June 30, 2030
	$2,830
	Increase

	Honesdale
	Positive
	$1,521,927
	Through June 30, 2030
	$76,096
	Increase



5.	Quality of Service

	a.	Honesdale

Aqua will submit semi-annual reports on the status of its construction projects, water quality complaints and Company responses to those complaints.  Aqua will provide treatment for arsenic at the Quarry Well.  Aqua will provide treatment for manganese and hydrogen sulfide at the Weidner Well.  Aqua will notify customers in advance when scheduled, major construction activities occur and will fully comply with the Pennsylvania Dept. of Environmental Protection’s (DEP) notification procedures regarding the loss of positive pressure, as set forth in DEP Document No. 383-2129-004.

	b.	Michael Ciocco 

Aqua will evaluate the feasibility of creating a separate booster zone to increase pressure to the residential area in which Mr. Ciocco currently resides.  Aqua will provide the results of its analysis to Mr. Ciocco and to the Joint Parties within 120 days of the Commission’s approval of the Joint Settlement.  Aqua will confirm that all public fire hydrants in Mr. Ciocco’s current neighborhood flow at least 500 gallons per minute, with residual pressure of 20 pounds per square inch.

c. Deerfield Knoll

Aqua will evaluate the feasibility of replacing the existing 2” main that feeds the upper elevations in Deerfield Knoll.  Aqua will report the results of this analysis to the Deerfield Knoll community and the Joint Parties within 120 days of Commission approval of the Joint Settlement Petition.

d. Saddle Ridge

Aqua will evaluate the feasibility of installing fire hydrants within the Saddle Ridge development and will report the results of its analysis to the Saddle Ridge community and the Joint Parties within 120 days of Commission approval of the Joint Settlement Petition.

e.	Conneaut Lake

Aqua will submit semi-annual reports on the status of its construction projects, water quality complaints and Company responses to those complaints.  Aqua will install sequestering equipment at the Oakland Beach Well and notify customers in advance when scheduled, major construction activities occur.  Aqua will fully comply with DEP notification procedures regarding the loss of positive pressure, as set forth in DEP Document No. 383-2129-004.

e. Oneida

Aqua will submit semi-annual reports on the status of its construction projects, water quality complaints and Company responses to those complaints.  Aqua will notify customers in advance when scheduled, major construction activities occur and will fully comply with the DEP notification procedures regarding the loss of positive pressure, as set forth in DEP Document No. 383-2129-004.

6. 	Aqua withdraws its proposed Energy Cost Adjustment and Purchased Water Adjustment, and the Joint Parties agree that the withdrawal is without prejudice to Aqua’s right to propose such adjustments in the future.

7.	Aqua will evaluate decreasing the usage exceedance that triggers a notification on customers’ bills and will develop an Internet website to be linked to the bill message focused on conservation and possible causes of high usage.

8. Aqua will match the current Helping Hand contribution donated directly by customers up to a total of $50,000.00 over the next two years.  Aqua will continue to promote awareness of the program to customers and local agencies for each county within the Company’s service territory.
	
R.D. at 12-21.

The Joint Settlement is proposed by the Joint Parties to settle the instant case and is made without any admission against, or prejudice to, any position which any joint party might adopt during subsequent litigation, including further litigation of this proceeding.  It is understood, however, that the amortizations of acquisitions adjustments in paragraph 4, supra, shall be binding upon the Joint Parties in future proceedings, should the Joint Settlement be approved.  The Joint Settlement is conditioned upon the Commission’s approval of the terms and conditions contained therein without modification.  If the Commission should disapprove the Joint Settlement or modify the terms and conditions therein, the Joint Settlement may be withdrawn upon written notice to the Commission and all active Parties within three business days following entry of the Commission’s Order by any of the Joint Parties and, in such event, shall be of no force and effect.  In the event that the Commission should disapprove the Joint Settlement or that the Company or any other Joint Party should elect to withdraw, as provided above, the Joint Parties reserve their respective rights to fully litigate this case, including but not limited to presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.

[bookmark: _Toc264354744]C.	Applicable Law

The purpose of this investigation is to establish rates for Aqua customers which are “just and reasonable” pursuant to Section 1301 of the Public Utility Code (Code), 66 Pa. C.S. § 1301.  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield, 262 U.S. at 692-3.

Commission policy promotes settlements, 52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165 (Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

Section 315(a) of the Code reads as follows:

§ 315.  Burden of proof
(a)  Reasonableness of rates.—In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  The commission shall give to the hearing and decision of any such proceeding preference over all other proceedings, and decide the same as speedily as possible.


66 Pa. C.S. § 315(a).  Consequently in this proceeding, Aqua has the burden to prove that the rate increase it has proposed through the Joint Settlement is just and reasonable.  The Joint Parties have reached an accord on the issues and claims that arose in this proceeding and submitted a Joint Settlement Petition for Commission review.  In reviewing the Settlement, the question which must be answered is whether it is in the public interest.  The Joint Parties have the burden to prove that the Joint Settlement is in the public interest. 

[bookmark: _Toc264354745]D.	Issues Presented – Specific

As noted above, Mr. Jerome Linden filed Exceptions to the Recommended Decision and several Parties filed Reply Exceptions thereto.  We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


[bookmark: _Toc264354746]1.	Current Financial Climate


[bookmark: _Toc264354747]a.	Positions of the Parties


Many citizens in the Public Input hearings contended that the current economic situation, with unemployment at approximately 9% in the Commonwealth, is reason to prohibit the proposed rate increase.  Tr. at 63-65, 113-15, 220-23, 479, Damavandi M.B. at 4.  Dr. Briskin contended that Aqua’s expert, Mr. Paul Moul, failed to consider the impact of his recommendations on the customer base.  In addition, Dr. Briskin argued that no consideration was given to various income levels of residential customers, or customer classes and corresponding usage in cost and expense allocations.  Briskin M.B. at 6.  Mrs. Damavandi added that Aqua customers do not enjoy the benefits of competition for lower rates.  Mrs. Damavandi also stated that Aqua has had several rate increases over the past six years and may well request another rate increase on or shortly after November 18, 2011.  The cumulative effect of these rate increases is “outrageous” or unsustainable and the current proposed rate increase should not be approved.  Damavandi M.B. at 5.         

The Joint Parties did not specifically address this issue.  However, the proposed Joint Settlement provides for an increase in operating revenues of $23.6 million or 6.46%.  Noting that Aqua’s last increase in base rate occurred in July 2008, the settlement rate is approximately 3.23% on an annual basis over the period since the Company’s last base rate increase.  Aqua St. in Support at 1, ¶ 1.  The OCA stated that the Joint Settlement represents an approximate 45.4% reduction in Aqua’s initially requested $43.2 million rate increase and also represents an amount within the range likely of litigation outcomes.  OCA St. in Support at 2.

[bookmark: _Toc264354748]b.	ALJ’s Recommendation


          The ALJ stated that she found this argument emotionally compelling but not legally sustainable.  Also, she stated that the argument did not address reasons the increase is unjustified; rather it suggests reasons why an increase cannot be maintained by some ratepayers.  The argument failed to show that Aqua’s cost to distribute and deliver water service has not increased through various expenses made by the Company, such as improvement to infrastructure.  Furthermore, she stated that the action taken to reduce the proposed increase, through the Joint Settlement, reasonably accounts for the current difficult financial environment.  Thus, she concluded that this argument is not meritorious.  R.D. at 28.
   
[bookmark: _Toc264354749]c.	Disposition
		
		No Party filed Exceptions on this issue.  Since no Exceptions were filed, and finding the ALJ’s recommendation to be otherwise reasonable, the ALJ’s recommendation is adopted.


[bookmark: _Toc264354750]2.	Pay and Remuneration to Executives and Others is Unsupported

[bookmark: _Toc264354751]a.	Positions of the Parties

Dr. Briskin contended that the executive pay, other remuneration and benefits to directors and shareholder dividends represent millions of dollars from Aqua revenues that have not been clearly disclosed in this proceeding.  Briskin M.B. at 7.  Dr. Briskin suggested that these facts are relevant and affect the issue of whether it is reasonable to raise base water rates.  Briskin M.B. at 10.  Dr. Briskin also asserted that Aqua failed to include the relevant cost records and accounts of its affiliated interests.  Thus, according to Dr. Briskin, the sum of $7,658,109 paid to Aqua Services Inc., and dividends of approximately $20 to $30 million per year to AA are in violation of the Code at 66 Pa. C.S. § 2106 and should be removed as an expense.  Briskin M.B. at 9.  

          In response, Aqua contended that extensive data on these items was contained in its initial filing, direct testimony and Exhibits.  Specifically, Aqua indicated that affiliated service fees are discussed in Aqua St. 3, attachment 1, executive compensation is discussed in Aqua Exh. 2-A; OE 5; OE 22 and dividend payments are found at RR 24.  Aqua also suggested that extensive information was shared through discovery requests concerning executive compensation and affiliate charges.  See Aqua R.B. at 4, note 3.

[bookmark: _Toc264354752]b.	ALJ’s Recommendation

ALJ Jones state that she found the argument of Dr. Briskin unconvincing.  She continued that Dr. Briskin may be unfamiliar with the filing requirements in a rate case, or he may simply have failed to examine the filing by Aqua in its entirety.  In any case, the ALJ pointed to the Commission’s Regulations at 52 Pa. Code § 53.53 (a) and (c), which read as follows:  
§ 53.53. Information to be furnished with proposed general rate increase filings in excess of $1 million.
 (a)  When a public utility, other than a canal, turnpike, tunnel, bridge or wharf company, files a tariff or tariff supplement seeking a general rate increase within the meaning of 66 Pa. C.S. §  1308(d) (relating to voluntary changes in rates), and the general rate increase exceeds $1 million in gross annual revenues, in addition to the data required by other provisions of this chapter, the tariff or tariff supplement shall be accompanied by responses to the data requests contained in the following exhibits which apply to the utility types indicated. 
   (1)  Exhibit A—Utilities except communications, electric, water and wastewater utilities. 
   (2)  Exhibit B—Communications utilities. 
   (3)  Exhibit C—Electric utilities. 
   (4)  Exhibit D—Water and wastewater utilities. 
*             	*	*
 (c)  Initial utility direct testimony of a witness who shall testify in support of the utility’s position shall be provided as part of the filing materials. The testimony of the filing utility shall include a complete explanation and justification of claims which depart from the unadjusted test year results of operations, including the methodology and rationale. The testimony shall be accompanied by supporting worksheets, if necessary, and shall refer to supporting exhibits to which the testimony relates. The explanation and documentation of the proposed adjustments shall enable a reasonably informed party to determine how the amount was calculated and to understand why the amount is being claimed. 

See, specifically, requirements contained in Exhibit D, III. Operating Expense 5 and 6 (salary, wage and fringe benefit increases; and analysis by functional accounts of charges by affiliates, respectively).  ALJ Jones concluded that Aqua filed in compliance with Commission regulations and, accordingly, Dr. Briskin’s contentions on this point are mistaken.  R.D. at 29-30.

[bookmark: _Toc264354753]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding the ALJ’s recommendation to be otherwise reasonable, it is adopted.

[bookmark: _Toc264354754]3.	Failure to Propose Appropriate Revenue Requirement

[bookmark: _Toc264354755]a.	Positions of the Parties

Dr. Briskin asserted that, based on the testimony of Aqua’s witness Moul, the rate of return should not exceed 4.75 to 5%, which is the rate payable on the $74.685 million raised by a tax exempt bond issue on November 15, 2009, by Aqua.  Briskin M.B. at 7-8.  Dr. Briskin implied that any rate of return that exceeds this range is unreasonable.  He also criticized Mr. Moul’s objectivity and whether his recommendations account for the perspective of the customer.  Briskin M.B. at 8.  

Mr. Linden acknowledged that there is no explicit rate of return in the Joint Settlement.  However, he noted that the proposed increase in revenue is about half of what was requested and, therefore, estimates that the return on equity to the Company in the Joint Settlement equates to about 10.5%.  Mr. Linden asserted that a ROE of 10.5% would over-compensate shareholders.  Linden M.B. at 1-3.  He also asserted that Aqua has no need to raise capital because its present rate of equity return is comparable to that of York Water Company when that company issued common equity in September 2009.  Linden M.B. at 2.  Finally, he asserted that York Water Company is directly comparable to Aqua as a regulated entity by the Commission. 

		Aqua responded with the following points:

(1) The Company has been financed through several issuances of debt and infusions of equity over the years;
  
(2) The Company’s rate base approximates $1.63 billion; not $74.685 million as referenced by Dr. Briskin;
  
(3) There is no record support that the Company has available to it unlimited quantities of tax exempt debt; and
 
(4) It is suspected that the Commission would not approve the Company maintaining a capital structure composed entirely of debt.  


Aqua R.B. at 2.  Aqua further defended its witness Moul, by stating that his recommendations have been reviewed by the OTS, a review which recognized the perspective of all customer classes, and by the OCA, a review which recognized the perspective of the residential customers.  Aqua R.B. at 2-3.  

		Aqua also noted that the Joint Settlement is a “black box” without any specified equity return rate.  Moreover, the asserted 10.5% attributed to the equity return rate in the instant case is below that approved by the Commission in the Company’s last water base rate case.  Aqua R.B. at 7, citing, Pa. P.U.C. v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Opinion and Order entered July 31, 2008) (Aqua’s 2008 Rate Order).  Aqua also pointed out that the analysis that Mr. Linden attempted to make in direct comparison with York Water Company are for different periods; that is, the twelve months ending in June, 2009, for York Water Company and the twelve months ending in June, 2010, for Aqua.  Aqua R.B. at 6.

		The OSBA stated that its witness Kalcic testified that the Commission awarded Aqua an 11.0% rate of return in Aqua’s previous rate case, which concluded in July 2008.  OSBA St. 1 at 13.  The OSBA reasoned that because the Joint Settlement provides Aqua a lower rate of return than previously awarded by the Commission, the Settlement is in the public interest.  OSBA R.B. at 5-6.

[bookmark: _Toc264354756][bookmark: _Toc193787133]b.	ALJ’s Recommendation

		ALJ Jones stated that she failed to find any justification to limit the rate of return to the rate payable on approximately $74 million in tax exempt bonds issued by the Company in November 2009.  Also, she noted that Dr. Briskin did not provide any information as to why the Company should maintain a capital structure composed entirely of debt, or any evidence that the Company is ready and able to do so.  Moreover, his attempt to discredit the Company witness is not meritorious.   

		The ALJ continued that the argument regarding the level of the return on equity proposed through the Joint Settlement of approximately 10.5% is more persuasive.  Nevertheless, she noted that the Commission approved a rate of return of 11.0% in Aqua’s 2008 Rate Order.  Accordingly, the rate of return, if approved in this proceeding, would be 50 basis points less.  The ALJ concluded that Mr. Linden’s argument was refuted by the sound reasoning presented by the OSBA.  R.D. at 32.

		The ALJ concluded that the arguments regarding revenue requirement posited against the Joint Settlement by Dr. Briskin and Mr. Linden have been adequately rebutted.  R.D. at 32.

[bookmark: _Toc264354757]c.	Exceptions and Replies

In his Exceptions, Mr. Linden argues that Aqua has not demonstrated that the return on present rates is inadequate to attract the capital needed to finance future plant improvements.  Mr. Linden states “that the Recommended Decision is devoid of any analysis of Aqua’s claim that it cannot come close to raising capital at the indicated rate of return.”  Mr. Linden submits that it is not clear if the ALJ relied on Aqua’s criticism of his comparison to York Water Company.  Mr. Linden avers that even if his comparison with York Water Company is rejected, the burden of proof is still on Aqua that a rate increase is needed, not upon the Complainants to prove that it is not.  Linden Exc. at 4. 

Mr. Linden states that the ALJ erred by not addressing his position that the 10.5% return on equity that would result from the proposed Settlement unfairly overcompensates shareholders.  He points out that in his Main Brief, he noted that AA shareholders have realized stock appreciation returns well in excess of the S&P 500.  Mr. Linden argues that dismissing his argument solely by saying the return is less than the 11% granted in the last case is “wholly inadequate.”  Id. at 5.

Mr. Linden also avers that the Recommended Decision does not adequately address his argument that Aqua ratepayers are subsidizing other AA subsidiaries in other states.  Mr. Linden points to his Main Brief where he notes that Aqua is providing only 54% of AA’s revenues while Aqua provides 80% of its net income.  Id. at 6.  

In response to Mr. Linden’s Exceptions, Aqua avers that it has demonstrated its need for rate relief and points to pages 5-12 of its Main Brief.  Aqua also submits that there is no basis for Mr. Linden’s arguments based on his 10.5% equity cost rate estimate.  Aqua states that the signatory parties have agreed to a “black box” settlement under which individual revenue requirement components are not quantified or stipulated.  In addition, there is no evidence that Aqua achieved “anything close” to Mr. Linden’s 10.5% return during the period in question.  Aqua R.Exc. At 3-4. 

          Aqua also argues that Mr. Linden’s comparison of Aqua’s contribution of revenue and income to AA does not prove that Aqua is subsidizing other AA affiliates.  Aqua states that if Mr. Linden’s comparison has any probative value, it indicates that AA’s affiliates “were badly in need of rate relief,” not that Aqua was earning too much.  Id. at 4.

[bookmark: _Toc264354758]d.	Disposition

In considering the proposed Joint Settlement, we are determining, inter alia, whether an increase of $26.3 million in annual operating revenue is in the public interest without making a determination of any specific components that may have led to the calculation of the specific revenue requirement.  Consequently, we are unable to make any determination regarding the rate of return on equity that Aqua may ultimately realize from the rates adopted under the proposed Settlement.  Accordingly, we cannot adopt the ALJ’s finding that an estimated 10.5% rate of return that may be the result of the proposed Joint Settlement is preferable to the pro forma rate of return granted in Aqua’s prior rate proceeding.  

Similarly, there is no basis to address Mr. Linden’s positions that the rate of return that may result from this Settlement will provide an excessive return.  Therefore, we deny Mr. Linden’s Exceptions and reject the ALJ’s findings that are based on an estimated rate of return that may result from the proposed Joint Settlement.  

[bookmark: _Toc264354759]4.	Inappropriate Depreciation Expense

[bookmark: _Toc264354760]a.	Positions of the Parties

Dr. Briskin asserted that the depreciation expense claim by Aqua of $52,774,920, is initially paid by the ratepayers for the cost of the capital expenditure and then claimed a second time for depreciation of that same capital expenditure for purposes of a requested rate increase.  Briskin M.B. at 9.  He furthermore contended that an amortization average of thirty-six years is an unreasonably short period and that the record is deficient in complying with the requirements of 66 Pa. C.S. § 1703, by its use of an accounting technique which is appropriate for business planning and taxation purposes, but not appropriate for ratemaking purposes.  Briskin M.B. at 9.  Finally, he contended that the entire depreciation expense claim should be denied as unjust and unreasonable “double dipping.”  Briskin M.B. 8-9.  

Aqua responded that its investment to construct or replace plant and equipment is not expensed but is added to rate base.  Aqua noted that basic ratemaking principles entitle utilities a return on, and a return of, any utility investment.  Aqua R.B. at 3.  As Mr. Moul testified, the return of investment occurs over the life of the plant or equipment through annual depreciation accruals.  Aqua also stated that its depreciation expense claim is based on straight-line book depreciation, not accelerated tax depreciation, contrary to the allegation by Dr. Briskin.  Aqua R.B. at 4, citing Aqua St. 6; Aqua Exh. 6-A, Parts I and II.  Moreover, the depreciation lives adopted by Mr. Spanos, the witness that testified to the method of depreciation, are the results of a detailed service life study.  Aqua R.B. at 4.  Finally, Aqua asserted that Dr. Briskin made the bald statement that the depreciation lives used by Aqua are low, but that he provided no explanation or support for that statement.

[bookmark: _Toc264354761]b.	ALJ’s Recommendation

ALJ Jones noted that Section 1703 of the Code reads as follows:

§ 1703.  Depreciation accounts; reports

   (a) ACCOUNTS.-- Every public utility shall carry on its books or records of account, proper and reasonable sums representing the annual depreciation on its property used or useful in the public service, which sums shall be based upon the average estimated life of each of the several units or class of depreciable property. The commission, by appropriate order, after hearing, shall, except where found to be inappropriate, establish for each class of public utilities, the units of depreciable property, the loss upon the retirement of which shall be charged to the depreciation reserve.
 
   (b) STATEMENTS.-- Every public utility shall file with the commission, at such times and in such form as the commission may prescribe, statements setting forth the details supporting its computation of annual depreciation, as recorded on the books or records of accounts of the public utility. If the commission, upon review of such statements, is of the opinion that the amount of annual depreciation so recorded by any public utility is not reasonable and proper, it may, after hearing, require that provision be made for annual depreciation in such sums as may be found by it to be reasonable and proper. In making its findings, the commission shall give consideration to the experience of the public utility, and the predecessors of the public utility in accumulating depreciation reserves, the retirements actually made, and such other factors as may be deemed relevant.
 
   (c) USE OF ESTIMATES.-- The commission shall not be bound in rate proceedings to accept, as just and reasonable for rate-making purposes, estimates of annual depreciation established under the provisions of this section, but in such rate proceedings it shall give consideration to statements submitted under this section, in addition to such other factors as may be relevant.


		The ALJ stated that she failed to find any evidence that Aqua did not comply with the above referenced statute.  The ALJ further noted that Section 1703(c) explicitly permits other factors to be considered in addition to statements of estimates of annual depreciation.  Aqua used straight-line depreciation, not accelerated tax depreciation.  

		Finally, the ALJ stated that she agreed with Aqua that Dr. Briskin’s statement that the Company used an accounting technique designed for business planning and taxation purposes is mistaken.  No evidence or support was offered for the assertion that thirty-six years is an unreasonably low amortization average and Dr. Briskin has not qualified himself as an expert in this field.  In short, the ALJ found that Dr. Briskin’s assertions on this issue were not meritorious.  R.D. at 34.

[bookmark: _Toc264354762]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted.

[bookmark: _Toc264354763]5.	Plant Investment in Public Fire Protection	

[bookmark: _Toc264354764]a.	Positions of the Parties

		In support of his position, Dr. Briskin cited Section 1328 of the Code, which reads as follows:
§ 1328.  Determination of public fire hydrant rates

   (a) GENERAL RULE.-- A public utility that furnishes water to or for the public shall be allowed to recover in rates the full cost of service related to public fire hydrants.

   (b) CHARGE TO MUNICIPALITIES AND OTHER CUSTOMERS OF THE PUBLIC UTILITY.--

   (1) In determining the rates to be charged for public fire hydrants by a public utility that furnishes water to or for the public, the commission shall as part of a utility's general rate proceeding provide for the recovery of the costs of public fire hydrants in such a manner that the municipalities in which those public fire hydrants are located are not charged for more than 25% of the cost of service for those public fire hydrants, as such cost of service is reasonably determined by the commission.
 
   (2) The commission shall also as part of the utility's general rate proceeding provide for the recovery of the remaining cost of service for those public fire hydrants not recovered from the municipalities under paragraph (1) by assessing all customers of the public utility the remaining cost of service to the public fire hydrants. The remaining cost of service for those public fire hydrants shall be included in the public utility’s fixed or service charge or minimum bill.

   (c) EFFECT ON CURRENT RATES.-- The legal rates charged to municipalities for public fire hydrants in effect on the effective date of this section shall remain frozen and shall not be changed until the present rates for those public fire hydrants are determined to be below the 25% ceiling established under subsection (b). The remaining cost of service for those public fire hydrants not recovered from the municipality shall be recovered from all customers of the public utility in the public utility’s fixed or service charge or minimum bill.
 
   (d) DEFINITION.-- As used in this section, the term "public fire hydrant" means a fire hydrant that is charged, at least in part, to a municipality such as a city, borough, town or township.


		Dr. Briskin argued that Subsection (a) of the statute delineates that permissible rate recovery is of the “cost of service” not the “cost of construction.”  Briskin M.B. at 9.  He also asserted that the recovery of construction costs is not permitted by Commission statute and, therefore, said expense should be eliminated.  Dr. Briskin concluded that, because of these failings in the record, Aqua did not meet its burden of proving that its assessment method is just and reasonable.  Briskin M.B. at 10.

		In response, Aqua merely stated that cost of construction for investment property that is used and useful for utility service is considered part of the cost of service.  Aqua R.B. at 5.  Aqua contends that it is permitted to recoup the costs of construction at issue. 

[bookmark: _Toc264354765]b.	ALJ’s Recommendation

		ALJ Jones stated that Aqua is correct in noting that the cost of construction is encompassed in cost of service related to fire hydrants.  Pursuant to Section 1102(a)(3) of the Code, costs for equipment “used and useful” for the service provided by the utility are considered in the cost of service.  The ALJ noted that “used and useful” is a term of art indicative of whether the cost is considered worthy to be reimbursed because of the devotion of the pertinent asset to service of the public.  R.D. at 35-36.  

[bookmark: _Toc264354766]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted.

[bookmark: _Toc264354767]
	6.	DSIC Proceeds without approval by the Commission	

[bookmark: _Toc264354768]a.	Positions of the Parties

Dr. Briskin asserted that the record evidence fails to show a comprehensive plan, approved by the Commission, for the sum of $500 million spent by Aqua.  That sum increased the Company’s physical assets by 24.8% in less than two years.  Briskin R.B. at 4.  Dr. Briskin implied that a comprehensive plan of spending the DSIC proceeds is required by Section 1307(g) of the Code.  He also stated that the “DSIC reimbursement should be applied toward customer refunds” and he concluded that, because there is no record evidence of spending the DSIC proceeds, the violation of the statute is evident.  Diskin R.B. at 4.

This issue was first raised in the Reply Brief claiming to be in response to Aqua’s Main Brief.  However, the Joint Parties could not respond to this argument because it was raised for the first time in Dr. Briskin’s Reply Brief.  

[bookmark: _Toc264354769]b.	ALJ’s Recommendation

ALJ Jones noted initially that Dr. Briskin was procedurally out-of-order in raising an issue for the first time in a Reply Brief.  She furthermore observed that there was no reason why this issue could not have been raised in Dr. Briskin’s Main Brief, thus allowing due process for the Company and any other Party to this proceeding to respond.  The ALJ concluded that, due to this procedural transgression, the matter should not be addressed.  R.D. at 37.

ALJ Jones did, however, in an abundance of caution, outline the counter-arguments to Dr. Briskin’s assertions on this issue.  R.D. at 37-38.  She concluded that there is a Commission approved plan for the DSIC proceeds and that there was no evidence presented by Dr. Briskin that that plan was not being followed.  To the contrary, opined the ALJ, the Company has provided evidence that the plan is being followed and the allegation that Aqua has violated Section 1307(g) of the Code is not supported.  R.D. at 38.

[bookmark: _Toc264354770]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted.

[bookmark: _Toc264354771]7.	Requested Trial by Jury	

[bookmark: _Toc264354772]a.	Positions of the Parties

Dr. Briskin requested a trial by jury, which, he asserted would be in compliance with 66 Pa. C.S. § 901.  He first made the request known in his Main Brief filed on April 29, 2010.  Briskin M.B. at 3, 11.  Dr. Briskin stated there are factual issues in dispute in this proceeding to which a jury trial should address.  Briskin R.B. at 4-5. 

Section 901 of the Code reads as follows:

§ 901.  Right to trial by jury

Nothing in this part shall be construed to deprive any party, upon any judicial review of the proceedings and orders of the commission, of the right to trial by jury of any issue of fact raised thereby or therein, where such right is secured either by the Constitution of Pennsylvania or the Constitution of the United States, but in every such case such right of trial by jury shall remain inviolate. When any judicial review is sought, such right shall be deemed to be waived upon all issues, unless expressly reserved in such manner as shall be prescribed by the court.

66 Pa. C.S. § 901.

In response, Aqua asserted that “section 901…preserves the right to a trial by jury ‘where such right is secured either by the Constitution of Pennsylvania or the Constitution of the United States’. ”  Aqua R.B. at 5.  Aqua argued that the U.S. Constitution does not provide for jury trials in matters before the Commission, and that neither does the Pennsylvania Constitution, which was adopted prior to the legislation which created the Public Utility Service Agency.  The Public Utility Service Agency was the predecessor agency of the Public Utility Commission.

[bookmark: _Toc264354773]b.	ALJ’s Recommendation

ALJ Jones states that Aqua’s response on this issue is accurate and correct.  She furthermore noted that Dr. Briskin has had his evidentiary hearing, and that the factual issues raised therein were determined by her.  She also noted that, if Dr. Briskin felt compelled to request factual determinations that were in dispute from the pre-filed testimony that he reviewed, he should have made his request known prior to the evidentiary hearing.  The request made at this stage of the proceeding is untimely.  

Succinctly put, the ALJ concluded that the request for a trial by jury is inappropriate to this proceeding and is denied.  See, Elizabeth Twp. v. Municipal Authority of City of McKeesport, 447 A.2d 245 (Pa. Super. 1982) (right to jury trail unavailable where seeking review of ratemaking discretion of administrative agency); W.J. Dillner Transfer Co. v. Pa.P.U.C., 155 A.2d 429 (Pa. Super.1959) (only matters entitled to a jury before enactment of agency statute).  R.D. at 39-40.

[bookmark: _Toc264354774]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted. 

[bookmark: _Toc264354775]8.	Impact of Joint Settlement Rate Increase and DSIC	

[bookmark: _Toc264354776]a.	Positions of the Parties

Mr. Linden asserted that the increase in the DSIC, from 5% to 7.5%, in 2009 and the increase in rates from the last base rate case in 2008 equates to a total increase in revenue in excess of $25 million.  Linden M.B. at 4.  Mr. Linden contended that the Joint Settlement would allow the DSIC to reset and, in effect, authorize an increase in excess of $48 million, or approximately 14%.  Mr. Linden arrived at these figures by comparing the proposed tariff for the Joint Settlement with the currently effective tariff.  Mr. Linden also stated that the Joint Settlement would permit another 7.5% increase through the DSIC going forward.  He requested that the significant rate impacts of the DSIC be considered in evaluating the fairness of the proposed Joint Settlement.  He also averred that the impact should be described in plain language in public documents and press releases.  Linden M.B. at 5. 

In response, Aqua stated that the DSIC’s impact is “fully understood and presumably taken into account by the OTS, the OCA, the OSBA, and other parties that traditionally participate in [Aqua’s] base rate proceedings.”  Aqua R.B. at 7.  Aqua further stated that the DSIC has been in place as a surcharge for fourteen years. 

The OCA stated that the impact of the DSIC of up to 7.5% “will likely double the effect Aqua ratepayers will experience . . . regardless of how much or how little water a customer may use.”  OCA St. in Support, Joint Settlement Appendix E at 3.  However, noted the OCA, the DSIC rate is capped at 7.5%.  The cumulative effect of the cap and the stay-out provision, which is that Aqua refrain from filing a water base rate case prior to November 18, 2011,[footnoteRef:11] will cause the rates to stabilize at a minimum through November 11, 2011 or approximately 18 months.  The OCA attributes value to this rate limitation.    [11: 	   	Joint Settlement at 5, ¶ 8.c.] 


[bookmark: _Toc264354777]b.	ALJ’s Recommendation

ALJ Jones noted initially that Mr. Linden’s argument was confusing because he presented elements from previous cases in making a point of whether an action is reasonable in the instant case.  Secondly, she noted, the figure he asserted of $48 million seems to be the compound effect of the approved action by the Commission in 2009 of the increase in the DSIC cap, at roughly $25 million, plus the increase asserted by the Joint Settlement in rates of $23.6 million.  

The ALJ asserted that the rationale which prompted the creation of the DSIC is still valid.  Section 1307(g) of the Code expressly authorized a DSIC for water utilities.  66 Pa. C.S. § 1307(g).  At Aqua DSIC, Docket No. R-2008-2079310 (Order entered July 31, 2009) the Commission approved the rate cap for the DSIC charge.  Furthermore, the OCA recognized the cumulative impact of the rate increase and the DSIC, yet maintained that the negotiated rate limitation in the Joint Settlement made the overall effect valuable and reasonable.  The ALJ concluded that the argument presented by the OCA on this issue is entitled to more weight than Mr. Linden’s allegation that the cumulative effect of the proposed Joint Settlement rate increase and the DSIC is unreasonable.  R.D. at 41.

[bookmark: _Toc264354778]c.	Disposition

		No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted.


[bookmark: _Toc264354779]9.	Proposed Rate Increase Exceeds Inflation	

[bookmark: _Toc264354780]a.	Positions of the Parties

Mr. Linden argued that the Joint Settlement , if approved, compounded with the increases through the DSIC, would result in an increase of approximately 14% when inflation is close to zero.  Mr. Linden asserted that this increase continues a “trend over the last ten years well over the [inflation rate].”  Linden M.B. at 5.  He furthermore contended that rates have almost doubled over the last ten years, and that this series of increases in excess of inflation is unreasonable.  Any Commission decision, according to Mr. Linden, should address the long term trend of rates in the past and in the future.  Mr. Linden also opined that the method used by Aqua to fund any capital expenditures with equity, magnified by an income tax effect, is simply too expensive when compared with government issued debt.   

Aqua responded that the cost of providing water service frequently bears little relation to the rate of inflation because of the capital-intensive nature of the business.  Aqua R.B. at 7-8.  Aqua further contended that water companies must install new plant and equipment and replace aging infrastructure on an as-needed basis, without regard to where they may stand in the economic cycle.  Aqua also stated that the Company finances plant additions with a mix of debt and equity, not just equity alone.

[bookmark: _Toc264354781]b.	ALJ’s Recommendation

The ALJ noted that it is understandable that Mr. Linden would be frustrated with a history of increases over a period of ten years.  However, she also noted that past increases have been approved by the Commission and, thus, found reasonable.  

The ALJ further noted that Aqua is accurate in stating that there is no nexus between the need to install or replace plant and equipment and the rate of inflation.  The record evidence also demonstrates that Aqua finances plant and equipment through a mixture of debt and equity.  Accordingly, the ALJ concluded that Mr. Linden’s assertion of financing through equity alone is mistaken and that Mr. Linden’s argument was not meritorious.  R.D. at 42

[bookmark: _Toc264354782]c.	Exceptions and Replies

In his Exceptions, Mr. Linden states that the ALJ dismissed his argument regarding the comparison of Aqua’s rate increases to the rate of inflation based on Aqua’s misreading of his Main Brief.  Mr. Linden avers that Aqua and the ALJ contend that he believes that Aqua funds capital improvements only with equity.  Mr. Linden submits that he is aware that Aqua utilizes a mixture of debt and equity financing and he renews his request that the Commission commence a study of alternative capital funding mechanisms for Aqua, such as Pennvest.  Linden Exc. at 8.

In response to Mr. Linden’s Exceptions, Aqua avers that experts for both the OTS and the OCA carefully reviewed Aqua’s claimed capital structure and found it to be reasonable.  In addition, Aqua points out that the Commission periodically conducts management audits of Aqua, and “to the best of [Aqua’s] recollection,” the manner in which Aqua raises and deploys capital has never been criticized.  Aqua R. Exc. at 5. 

[bookmark: _Toc264354783]d.	Disposition

We concur with Aqua that the ratemaking process provides all Parties with a full opportunity to scrutinize and address Aqua’s capital structure.  By reaching a proposed Joint Settlement, the Parties have concluded that recommending a specific annual revenue requirement was preferable for ratepayers than seeking specific adjustments to Aqua’s proposed rate filing, including adjustments to Aqua’s cost of capital.  We believe that, in lieu of commissioning a study, it would be more cost effective for ratepayers to work with the respective statutory advocates, such as the OCA and the OSBA, that are already committing considerable resources for independent experts to review utility rate filings.  Accordingly, Mr. Linden’s Exceptions are denied. 

[bookmark: _Toc264354784]10.	Violation of Fourteenth Amendment Rights	

[bookmark: _Toc264354785]a.	Positions of the Parties

Mrs. Damavandi argued that the need for major improvements to the system, which was asserted by Aqua as a rationale for higher rates, is not present in Delaware County, where she resides.  Accordingly, she argued that to force residents where improvements are not needed to pay for the expenditures where major improvements are needed, is a taking and, thus, a violation of the 14th Amendment of the U.S. Constitution.  Mrs. Damavandi further contended that the 14th Amendment also prohibits the public, which does not have the option of selecting a different water provider, from bearing the costs of this publicly traded corporation.  

[bookmark: _Toc264354786]b.	ALJ’s Recommendation

ALJ Jones noted initially that this issue was first raised by Mrs. Damavandi in her Reply Brief.  The issue was not announced in the Formal Complaint filed by Mrs. Damavandi, at Docket No. C-2009-2148691, and she did not submit any testimony regarding this issue.  Since the Joint Parties could not anticipate this argument, they could not respond to the assertion.

The ALJ noted that, much like Dr. Briskin above, regarding DSIC proceeds, Mrs. Damavandi is procedurally out-of-order in raising an issue for the first time in a Reply Brief.  She noted that there is no reason why the issue could not have been raised in a Main Brief, thus affording the Joint Parties an opportunity to respond to the issue.  For this procedural transgression alone, the matter should not be addressed.  Additionally, the ALJ noted that the Commission is not the proper forum to ascertain whether constitutional rights have been violated.  R.D. at 43

[bookmark: _Toc264354787]c.	Disposition

No Party excepts to the ALJ’s recommendation on this issue.  As such, and finding that recommendation to be otherwise reasonable, it is adopted.

[bookmark: _Toc264354788]11.	Mr. Linden’s Suggestions for Joint Settlement	

[bookmark: _Toc264354789]a.	Positions of the Parties

Mr. Linden had four suggestions to amend the Joint Settlement, as follows:

(1) Implement an Aqua Pennsylvania Consumer Advisory Committee organized by the OCA with a PUC Commissioner as a liaison to the committee;

(2) Direct Aqua to develop five, ten and twenty-five year projections of revenues, expenditures and associated rate and capital requirement;

(3) Require all public notices of rate increases by Aqua to include information regarding the DSIC, that is, if reset, rolled-in or otherwise treated with the proposed increase; and

(4) Require all Aqua customers to be informed of public input hearings at least fourteen days prior to their commencement. 


Linden M.B. at 8.  


The OSBA, the only Party to respond to Mr. Linden’s suggestions, stated generally that it opposed any modifications to the Joint Settlement because any modification could lead to Aqua or another Party withdrawing the offer of Joint Settlement.  OSBA R.B. at 14.  More specifically, the OSBA also averred that the suggestion to form an Aqua Consumer Advisory Committee is logistically difficult because the service territory covers twenty-two counties and includes in excess of 400,000 customers, with diverse rates and service quality issues.  Accordingly, argued the OSBA, it would be difficult for the committee to represent the interests of all Aqua customers.  OSBA R.B. at 14.  

The OSBA also objected to the suggestion that the OCA should organize and select members of the classes of customers and representatives of geographic locations, because the OCA does not represent the interests of non-residential customers.  Additionally, the OSBA contended that it is unclear from the suggestion on what issues or subject matter the committee would advise Aqua.  Id. at 14-15.  

[bookmark: _Toc264354790]b.	ALJ’s Recommendation

The ALJ agreed with the OSBA that the implementation of the suggestions provided by Mr. Linden are logistically difficult, and may additionally cause the dismantling of the proposed Joint Settlement.  She further noted that the problems pointed to by the OSBA with regard to the Consumer Advisory Committee are realistic.  Regarding the notice of the Public Input hearings, noted the ALJ, the time frame for a rate base case is mandated by statute.  To work in the required time frame for the resolution of the rate proceeding and obtain the input of specific locations, quantity of hearings and accommodations requires efficiency and flexibility.  Instituting rigid time frames for notice when several sources are needed to gather the information together on a case-by-case basis could prove to be difficult and costly.  

However, continued the ALJ, it is understood that for the public to effectively participate, informative and effective notice is essential.  Regarding the request for projections to be made by Aqua for revenues, expenditures, rate and capital requirements to be made for five, ten and twenty-five years, the ALJ noted that projections outside of five years become less concrete and objective.  Accordingly, this requirement could well become a mere exercise when meaningful time, money and resources could be better spent elsewhere.  

The ALJ looked more favorably on the suggestion that the Company be required to provide more substantive information about the DSIC and the effect that the rate increase may have on it.  Nevertheless, she stated that she was reluctant to recommend that such information be included in the public notice, because there was no testimony on the record that Aqua is not providing that information in the materials that it already provides through its website and at its headquarters, both of which are available to the public.  Furthermore, as previously noted by the OTS, the very nature of a settlement requires compromise on the part of all parties.  OTS St. in Support, Joint Settlement Appendix D at 9.  The Commission should strive to avoid an outcome where, once it has directed that this substantive information be included in the notice to the public, a joint settlement would dissolve as a consequence.  R.D. at 44-45.

[bookmark: _Toc264354791]c.	Exceptions and Replies

In the Conclusion of his Exceptions, Mr. Linden renewed his request that the Commission give consideration to forming a Consumer Advisory Committee.  He states that concerns raised by the OSBA and the ALJ regarding the Committee can be easily resolved with some minor changes and further explanation.  Linden Exc. at 9.

For the reasons presented in its Reply Brief and discussed supra, the OSBA states that the ALJ’s recommendation was correct and argues that Mr. Linden’s request for an Committee Advisory should be denied.  OSBA R. Exc. at 6.



[bookmark: _Toc264354792]d.	Disposition

For the reasons presented by the OSBA, supra, we find that the creation of a Consumer Advisory Committee would not be an effective means to address water service concerns for Aqua’s customers, particularly for a company with such a diverse service area.  A number of water quality issues have been addressed in the proposed Joint Settlement.  Moreover, we are not convinced that the current avenues for addressing service complaints, such as interaction with the Company and, if necessary, interaction with the Commission’s Bureau of Consumer Services, the OCA, the OSBA and the DEP, are not adequate vehicles to address water service issues.  Accordingly, Mr. Linden’s Exception is denied. 

[bookmark: _Toc264354793]12.	Additional Rationale to Adopt Joint Settlement	

Aqua stated that its forecasted earnings, over the twelve-month period ending June 30, 2010, produced an overall return of 7.47%.  Aqua averred that the additional revenues provided through the settlement rates will give the Company a reasonable opportunity to earn a fair rate of return and attract additional capital with which to finance future plant improvements.  Aqua St. in Support, Joint Settlement Appendix C at 2.  Aqua also asserted that the rate design and rate structure distribute fairly, reasonably and equitably the revenue increase among various customer classes and rate divisions, and that it also incorporates gradualism in order to make the customer charges and volumetric rates more uniform across all the divisions of the Company.  Additionally, Aqua has committed to contribute up to $50,000 towards its Helping Hand program for payment troubled customers.  In the past, the program has been supported solely by the charitable contributions of the Company’s customers.

The OTS noted that the Company has withdrawn the Energy Cost Adjustment and the Purchased Water Adjustment.  The OTS asserted that these charges constituted single tariff charges and, thus, it would advocate against the Commission adopting those adjustments as to do so would constitute single issue ratemaking.  The OTS averred that the adjustments should be recovered through base rates rather than a separate charge.  Finally, the OTS opined that the settlement resulted in a favorable outcome, without the need to expend time, resources and costs on litigation.  OTS St. in Support, Joint Settlement Appendix D at 9.

The OCA asserted that the outcome regarding revenues through the Joint Settlement is within the range of revenues that would be achieved if the dispute were to be fully litigated, i.e, an increase of approximately 6.5%.  OCA St. in Support, Appendix E at 2.  The OCA noted that the provision that Aqua will forego filing a rate base case prior to November 18, 2011, provides rate stability for ratepayers for about twenty-four months.  The OCA confirmed that the Joint Settlement does not remove the DSIC, but that the DSIC cap at 7.5% remains in effect and, thus, the OCA expects that the DSIC will be capped during the twenty-four months of rate stability.  The OCA opined that this circumstance is valuable to Aqua customers.

The OCA was in favor of the expense adjustments and accounting treatment of six acquired small water systems, which were adopted through the Joint Settlement.  The OCA noted that this result was achieved without expending the cost, time, labor and uncertainty of a fully litigated dispute.  The OCA noted that the previous Aqua base rate case, in 2008, resulted in 11% common equity and the Commission approved about 82% of the Company’s requested claim.  The instant Joint Settlement result produces a significant reduction of the Company’s requested overall revenue increase, that is, an increase of about 6.5%, and is more than an 18% reduction to the Company’s original request.  Lastly, noted the OCA, the Joint Settlement addresses quality of service issues, aired during the various Public Input sessions, and requires the Company to communicate with its customers through reporting and notice procedures. 

The OSBA noted that it was concerned about the Company’s proposed revenue allocation, which provided an increased subsidy by the Public Authority class.  The testimony revealed the Parties’ differing views of this concern.  Consequently, the OSBA advocated a first dollar relief to the Public Authority class, in order to set the class rates closer to cost of service.  OSBA St. 1 at 5-6.  The OSBA noted that the Joint Settlement provides for a first dollar relief for the Public Authority class, without expending the labor, cost, time and uncertainty of a fully litigated proceeding.  OSBA St. in Support, Joint Settlement Appendix F at 7.  The OSBA also noted that the OCA disputed the Company’s proposal to not roll-in the current 7.5% DSIC into the Private Fire base rates.  The OSBA supported the Company’s proposal because the rates for this class were substantially above the cost of service.  OSBA St. 2 at 2-3.  The Joint Settlement adopted the Company’s proposal, which was supported by the OSBA, which moves the Private Fire rate closer to cost of service.  OSBA St. in Support, Joint Settlement Appendix F at 10.

MPO was concerned about the rate design for the CS Water Division customers.[footnoteRef:12]  MPO noted that the Joint Settlement adopted a decrease in the customer charge and expanded the volumetric block to the level MPO advocated at 6,000 gallons from 4,000 gallons.  The concerns of MPO were addressed, and resolved on an amicable basis, thus conserving the resources of the Parties and the Commission.  Masthope St. in Support, Joint Settlement Appendix H at 2-3; R.D. at 45-47. [12: 	  	CS Water Division is Aqua’s rate area 91 in Pike County.  The area is made up of about 18.5% year-round residents, 15-20% seasonal residents and 50% vacation residents.  Masthope St. 1 at 1, 3. ] 


[bookmark: _Toc264354794]IV.	Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision and the Exceptions and Reply Exceptions filed thereto.  The Company requested an overall revenue increase of $43.2 million, or 11.8%.  The ALJ recommended that the Commission adopt the Joint Settlement herein, submitted by the Company, Aqua LUG, MPO, the OCA, the OSBA and the OTS.  R.D. at 48.  Adoption of the Joint Settlement would result in the Company receiving a stipulated increase in annual revenues of $23.6 million, without specific identification of adjustments.  The ALJ further recommended that the Company be authorized to file a tariff or tariff supplement in substantially the same form as that attached as Appendix “A” to the Joint Settlement Petition of the Rate Investigation to become effective for service on one day’s notice, following the entry of the instant Opinion and Order.  R.D. at 48.

Based on our review, evaluation and analysis of the record evidence, we shall adopt the ALJ’s recommendations, to the extent consistent with this Opinion and Order.  The resulting allowable revenue increase is $23.6 million or a 6.46 % increase.  As such, the Exceptions of Jerome Linden will be denied; THEREFORE;

IT IS ORDERED:

1.	That the Exceptions filed by Jerome Linden on June 4, 2010, to the Recommended Decision of Administrative Law Judge Angela T. Jones are denied.
		
2.	That the Recommended Decision of Administrative Law Judge Angela T. Jones, issued on May 25, 2010, is adopted, to the extent consistent with this Opinion and Order.  

3.	That Aqua Pennsylvania, Inc., shall not place into effect the rates, rules, and regulations contained in Supplement No. 100 to Tariff Water - Pa. P.U.C. No. 1 concerning its purchase water cost recovery base rate as filed on November 18, 2009, the same having been found to be unjust, unreasonable, and therefore, unlawful.

4.	That the rates, terms and conditions contained in the Joint Settlement Petition filed by Aqua Pennsylvania, Inc., Aqua Large Users Group, Masthope Property Owners Council, the Office of Consumer Advocate, the Office of Small Business Advocate and the Office of Trial Staff be approved and adopted consistent with the discussion contained herein.

5.	That Aqua Pennsylvania, Inc. will be permitted to charge the rates for water service set forth in the proposed Tariff Supplement No. 104 to Tariff Water – Pa. P.U.C. No. 1 which is attached to the Joint Settlement Petition as Appendix “A.”     

6.	That Aqua Pennsylvania, Inc. file a tariff or tariff supplement in substantially the same form as that attached as Appendix “A” to the Joint Settlement Petition of the Rate Investigation reflecting the rates, rules, and regulations to become effective for service on one day’s notice, following the entry of the instant Opinion and Order.

7.	That upon acceptance of the appropriate compliance filing, the Investigation at Docket No. R-2009-2132019 should be marked closed.

8.	That Aqua Pennsylvania, Inc., shall not file another base rate case, under Section 1308 of the Public Utility Code, prior to November 18, 2011.

9.	That the Formal Complaint filed at Docket No. C-2009-2143666 by the Office of Consumer Advocate is dismissed.

10.	That the Formal Complaint filed by Mr. Joseph A. Monaghan at Docket No. C-2009-2144761 is dismissed.

11.	That the Formal Complaint filed by Mr. Emilio Rende at Docket No. C‑2009-2146020 is dismissed.

12.	That the Formal Complaint filed by Pastor William Burris at Docket No. C-2009-2146243 is dismissed.

13.	That the Formal Complaint filed by Mrs. Zarrin Damavandi at Docket No. C-2009-2148691 is dismissed.

14.	That the Formal Complaint filed by Mr. William Frazier at Docket No. C‑2010-2151954 is dismissed.

15.	That the Formal Complaint filed by Mr. Jerome Linden at Docket No. C‑2010-2152328 is dismissed.

16.	That the Formal Complaint filed by Dr. Jonathan Briskin, Esquire, at Docket No. C-2010-2155875 is dismissed.

17.	That the Formal Complaint filed by Aqua Large Users Group at Docket No. C-2010-2155913 is dismissed.

18.	That the Formal Complaint filed by the Borough of Athens at Docket No. C-2010-2154289 is dismissed.

19.	That the Formal Complaint filed by the Borough of Sayre at Docket No. C‑2010-2153365 is dismissed.

20.	That the Formal Complaint filed by the Borough of South Waverly at Docket No. C-2010-2153419 is dismissed.

21.	That the Formal Complaint filed by Mr. Marvin E. Buck at Docket No. C‑2009-2150185 is dismissed.

22.	That the Formal Complaint filed by Mr. David M. Conboy at Docket No. C-2009-2144650 is dismissed.

23.	That the Formal Complaint filed by Mr. Peter Crane at Docket No. C‑2009-2146026 is dismissed.

24.	That the Formal Complaint filed by Mr. Michael & Mrs. Kathleen Ego at Docket No. C-2009-2146031 is dismissed.

25.	That the Formal Complaint filed by Mr. Robert C. Geick at Docket No. C‑2009-2145047 is dismissed.

26.	That the Formal Complaint filed by Mr. Mark Green at Docket No. C‑2010-2152051 is dismissed.

27.	That the Formal Complaint filed by Mr. Kenneth Grenseman at Docket No. C-2009-2149813 is dismissed.

28.	That the Formal Complaint filed by Ms. Patricia A. Grill at Docket No. C‑2009-2143650 is dismissed.

29.	That the Formal Complaint filed by Mr. David G. Holmes at Docket No. C-2009-2145066 is dismissed.

30.	That the Formal Complaint filed by Mr. Iftekhar Hussan at Docket No. C‑2009-2145028 is dismissed.

31.	That the Formal Complaint filed by Ms. Barbara Johnson at Docket No. C‑2009-2145909 is dismissed.

32.	That the Formal Complaint filed by Mr. Paul Kalna at Docket No. C-2010-2152596 is dismissed.

33.	That the Formal Complaint filed by Ms. Laura M. Komara at Docket No. C-2010-2154319 is dismissed.

34.	That the Formal Complaint filed by Mr. Scott Taylor Mead at Docket No. C-2010-2150646 is dismissed.

35.	That the Formal Complaint filed by Nem-Pak, LLC, at Docket No. C-2009-2150065 is dismissed.

36.	That the Formal Complaint filed by Ms. Clara Perry at Docket No. C‑2010-2150858 is dismissed.

37.	That the Formal Complaint filed by B. D. Pollard at Docket No. C‑2009-2150218 is dismissed.

38.	That the Formal Complaint filed by Mr. Kenneth W. Reeves at Docket No. C-2009-2148524 is dismissed.

39.	That the Formal Complaint filed by Mr. Dale Sattar at Docket No. C-2010-2150570 is dismissed.

40.	That the Formal Complaint filed by Ms. Catherine Schwab at Docket No. C-2010-2151877 is dismissed.

41.	That the Formal Complaint filed by Mr. Robert Solkoff at Docket No. C‑2009-2147601 is dismissed.

42.	That the Formal Complaint filed by Mr. Kevin J. Tracey at Docket No. C‑2009-2150206 is dismissed.

43.	That the Formal Complaint filed by Mr. Ronald Ziebig at Docket No. C‑2009-2148289 is dismissed.

44.	That the Formal Complaint filed by Mr. William G. Fellin at Docket No. C‑2010-2167238 is dismissed.

45.	That the Formal Complaint filed by the Office of Small Business Advocate at Docket No. C‑2009-2146228 is dismissed.

46.	That the Secretary’s Bureau mark the following dockets closed: R‑2009-2132019; C-2009-2143650; C-2009-2143666; C-2009-2144650; C‑2009‑2144761; C-2009-2145028; C-2009-2145047; C-2009-2145066; C‑2009‑2145909; C-2009-2146020; C-2009-2146026; C-2009-2146031; C‑2009‑2146243; C-2009-2146228; C-2009-2147601; C-2009-2148524; C‑2009‑2148289; C-2009-2148691; C-2009-2149813; C-2009-2150065; C‑2009‑2150185; C-2009-2150206; C-2009-2150218; C-2010-2150646; C‑2010‑2150570; C‑2010-2150858; C-2010-2151877; C-2010-2151954; C‑2010‑2152051; C‑2010‑2152328; C-2010-2152596; C-2010-2153365; C‑2010‑2153419; C‑2010‑2154289; C-2010-2154319; C-2010-2155875; C‑2010‑2155913; and C‑2010‑2167238.

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary
(SEAL)	
ORDER ADOPTED:  June 16, 2010
ORDER ENTERED:  June 16, 2010
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