BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jerry Rubin						:
							:
	v.						:		C-2010-2167287
							:
Aqua Pennsylvania Inc.				:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On March 26, 2010, Jerry Rubin (Mr. Rubin) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Inc. (Aqua) stating that he wants to oppose the respondent’s rate increase, and that there is a reliability, safety or quality problem with his water service.  Complaint ¶ 4(A).  In particular, Mr. Rubin avers “As you can see by their letter & confirmed by them & and my neighbors it is not my home alone but rather the whole area where they are drawing our water.  There (sic) letter clearly states that it is the well!” Complaint ¶ 5.  The referenced letter is not included or attached to the Complaint.  The Complaint does not state the relief requested.

The Complaint was served upon the respondent on March 31, 2010.  On April 21, 2010, respondent requested an extension of time to file its Answer to Mr. Rubin’s Complaint.  Aqua explained that it needed more time to investigate the facts surrounding the issues raised in the Complaint. By letter dated April 22, 2010, respondent was granted the request for extension of time to file its Answer.
On April 30, 2010, respondent filed Preliminary Objections seeking to dismiss the Complaint with prejudice on the grounds that: (1) “Complainant lacks the capacity to sue” as he is not the customer of record, and (2) the Complaint is insufficient as to specificity because its allegations are general in nature and the relief requested is unclear.  Preliminary Objections ¶¶ 3, 5, 6.  In addition, Respondent averred that Mr. Rubin is not the customer of record for Water service to 1 Lindley Avenue, Factoryville, PA 18419 (Service Address).  Preliminary Objections ¶ 3.  Instead, respondent alleges that a corporation registered in the state of Wisconsin, Rubin Frost Holdings LLC, is the rate payer associated with the Service Address.  

Pursuant to 52 Pa. Code § 5.101(f), an answer to Preliminary Objections was due on or before May 13, 2010.[footnoteRef:1] [1:  	Pursuant to 52 Pa. Code §§ 5.101 and 1.56, “an answer to a preliminary objection may be filed within 10 days of date of service,” and if “the document is served by first-class mail by the United States Postal Service, 3 days shall be added to the prescribed period.”
] 


On June 1, 2010, Mr. Rubin attempted to file an answer to Aqua’s Preliminary Objections.  On June 18, 2010, the Commission’s Secretary’s Bureau returned the said document to Mr. Rubin because he had failed to sign and execute the document as required by Commission regulation at 52 Pa. Code § 1.35.[footnoteRef:2] [2:  	Pursuant to 52 Pa. Code § 1.35 regarding execution of pleading and other documents filed with the Commission: 

A pleading, submittal or other document must be signed in ink by the party in interest, or by the party's attorney, as required by subsection (b), and show the office and mailing address of the party or attorney. An original hard copy must be signed, and other copies filed must conform thereto unless otherwise ordered by the Commission.] 


On June 24, 2010, I issued an Order granting in part, and denying in part, respondent’s Preliminary Objections.  The Order directed: (1) that the customer of record for water service to the Service Address file an amended complaint within 20 days of service of this Order containing specific facts that support and clarify its dispute; (2) that if the customer of record for water service to the Service Address, fails to file an amended complaint within 20 days of service of this Order, the Formal Complaint at Docket No. C-2010-2167287 be dismissed with prejudice; (3) that if the customer of record for water service to the Service Address files an amended complaint within the prescribed time period, Aqua may file an answer, any other appropriate motions and preliminary objections within 20 days after the date of service of the amended complaint; (4) that if Rubin Frost Holdings, LLC is the customer of record for the Service Address, it shall file with the Commission a statement verifying that Jerry Rubin is authorized to act on its behalf; and (5) that if Rubin Frost Holdings, LLC is the customer of record for the Service Address, it must be lawfully represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania.  

On July 7, 2010, Mr. Rubin filed a signed and executed copy of his answer to Aqua’s Preliminary Objections.[footnoteRef:3]  In his purported answer, Mr. Rubin alleges that the Service Address is a rental property used by his daughter attending Keystone College.  He further states: [3:  	The document filed on July 2, 2010, is an identical copy of the document submitted for filing on June 1, 2010, with the more recent copy bearing the signature of Mr. Rubin.  Attached to the July 2, 2010 submission is a copy of a Quitclaim Deed for the Service Address, with Mr. Rubin and his wife as Grantors and Rubin Frost Holdings, LLC, as Grantee, as well as copies of two letters from Aqua dated February 23, 2010, and April 6, 2010, respectively, and a copy of the June 18, 2010 Secretary’s Bureau letter addressed to Mr. Rubin at his Wisconsin address explaining the reason for returning the documents he submitted on June 1, 2010.] 


Recently, I have received a letter from Aqua’s attorney regarding that I cannot speak for the house’s problems because the house was held in a corporation, called Rubin/Frost Holdings, LLC.

Since I am the Rubin in the Rubin/Frost Holdings, LLC (the Frost is my wife), I am countering their charges by sending you a document from our attorney showing that we, Jerry Rubin and Patricia A. Frost are Grantors of the Rubin/Frost, Holdings, LLC.

Therefore, I am sending you records for your file showing you the Quitclaim Deed – Pennsylvania regarding our personal holding of the property and why I can represent the issues regarding the house. 

I believe that I do not need my attorney’s stationary to discharge my complaint against Aqua Pennsylvania.

Mr. Rubin’s answer to Aqua’s Preliminary Objections was filed approximately seven (7) weeks after the regulatory deadline for filing answers to preliminary objections.  See 52 Pa. Code § 5.101(f).  Because of its lateness, the document and its attachments will be disregarded for the purpose of adjudicating the present Complaint.

As of the date of this Initial Decision, the customer of record for the Service Address has not complied with any of the part of the June 24, 2010 Order.  The customer of record for water service to the Service Address has not filed an amended complaint within 20 days of service of June 24, 2010 Order containing specific facts that support and clarify its dispute.  Jerry Rubin has not submitted any documents showing that he, and not Rubin Frost Holdings, LLC, is the customer of record for the Service Address.  In the alternative, Rubin Frost Holdings, LLC[footnoteRef:4] has failed to file with the Commission a statement verifying that Jerry Rubin is authorized to act on its behalf,[footnoteRef:5] and no attorney licensed in Pennsylvania has entered an appearance on behalf of Rubin Frost Holdings, LLC, in this matter.   [4:  	Rubin Frost Holdings, LLC is a corporation and as such it is “an entity having authority under law to act as a single person distinct from the shareholders who own it and having rights to issue stick and exist indefinitely.” Black’s Law Dictionary 365 (8th ed. 2004) (Emphasis added). 
]  [5:  	Even the untimely answer to Aqua’s Preliminary Objections was filed by Jerry Rubin as an individual, rather than as an officer of the corporation.  ] 


As explained in the June 24, 2010 Order, failure to comply with an order of the Administrative Law Judge constitutes grounds for dismissal of the complaint.  Snyderville Community Development Corporation v. Verizon Pennsylvania, Inc., C-20055032, Opinion and Order adopted June 22, 2006, entered July 31, 2006. 

In addition, a formal complaint must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).  The Commission’s regulations require that a complaint contain a clear statement of the relief sought.  52 Pa. Code § 5.22(a)(5). A complaint should contain information specific enough to allow the respondent to understand the allegations against it, in order to conduct a meaningful investigation of the allegations and to prepare a coherent response or defense.  Because Mr. Rubin’s Complaint, as it stands, does none of the above, the Commission is left with no option but to dismiss the Complaint with prejudice.

For the reasons stated above, the Complaint filed by Jerry Rubin against Aqua Pennsylvania Inc. at Docket No. C-2010-2167287 will be dismissed with prejudice for insufficient specificity of the pleading.


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint filed by Jerry Rubin against Aqua Pennsylvania Inc. at Docket No. C-2010-2167287 be dismissed with prejudice.

2.	That the Secretary’s Bureau mark the record closed.


Dated:	July 27, 2010					_____________________________
							David A. Salapa  
							Administrative Law Judge
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