BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Samuel O. Eze 
:



:


v.
:
F-2010-2168772



:

PECO Energy Company
:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On April 7, 2010, Samuel O. Eze (“Eze” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging the following:  that his utility service has been terminated; that he only had one payment agreement in the past; and that he wants the Commission to order the Respondent to give him another payment arrangement.  



On April 27, 2010, the Respondent filed an Answer and New Matter.  The Respondent denied that the Complainant is unable to pay his bills.  The Respondent stated that the Complainant was enrolled in PECO’s Customer Assistance Program (“CAP”) on February 16, 2000. The Respondent averred that the Complainant was continually enrolled in CAP until his service was terminated for nonpayment of the $2,344.84 balance on June 9, 2009.  The Respondent stated that the entire outstanding balance is CAP arrears.  The Respondent averred that it granted the Complainant six (6) payment agreements between 2000 and 2006 and the Complainant defaulted on each one.  The Complainant’s last payment was $90.00 on April 16, 2007.  Prior to that payment, the Respondent received $33.50 on August 8, 2006.  


In the New Matter, the Respondent averred that the Complainant was enrolled in the CAP Rate program on February 16, 2000.  The Respondent stated that the Complainant was continually enrolled in CAP until his service was terminated for nonpayment of the $2,344.84 balance on June 9, 2009.  Since the entire outstanding balance is CAP arrears, the Respondent contends that no further payment arrangements should be granted to the Complainant pursuant to Section 1405(c) of the Public Utility Code.  Therefore, the Respondent requested that the complaint be dismissed. 



The Complainant responded to the New Matter on May 6, 2010.  He admitted that he was enrolled in the CAP program. 


On May 12, 2010, the Respondent filed a Motion for Judgment on the Pleadings with a Notice to Plead.



The Complainant did not respond to the Motion for Judgment on the Pleadings within twenty (20) days of service of the Motion.  



The record in this case consists of a complaint, Answer and New Matter, Complainant’s Response to the New Matter and a Motion for Judgment on the Pleadings.  

FINDINGS OF FACT



1.
The Complainant is Samuel O. Eze, 2540 North 17th Street, Philadelphia, PA 19132.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
On April 7, 2010, the Complainant filed a formal complaint requesting a payment arrangement and restoration of his electric service.


4.
On April 27, 2010, the Respondent filed an Answer and New Matter with a Notice to Plead.



5.
On May 5, 2010, the Complainant filed a response to the Respondent’s New Matter. 



6.
On May 12, 2010, the Respondent filed a Motion for Judgment on the Pleadings with a Notice to Plead.



7.
The Complainant did not file a response to the Respondent’s Motion for Judgment on the Pleadings.



8.
Prior to the termination, the Complainant participated in the Respondent’s CAP Rate Program and received a monthly discount on his utility charges.

DISCUSSION



The Respondent has filed a Motion for Judgment on the Pleadings requesting that the complaint be dismissed because the Commission cannot grant the requested relief.



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings.  Since it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Subsequently, the Respondent filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.  That Commission regulation provides as follows:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

…

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 



In the New Matter, the Respondent averred that the Complainant was enrolled in PECO’s Customer Assistance Program on February 16, 2000.  In the Motion for Judgment on the Pleadings, the Respondent maintained that no further payment arrangements should be granted to the Complainant since, pursuant to 66 Pa.C. S. § 1405(c), customers enrolled in the CAP Rate program are not entitled to Commission ordered payment terms.  Thus, the Respondent requested that the complaint be dismissed. 


In the Complainant’s response, he admitted that he was enrolled in the Respondent’s CAP program.  He stated that he is a tenant in the house and he is responsible for all utility bills.  He asked for a second chance.


As noted in the New Matter, the Responsible Utility Customer Protection Act, 66 Pa.C.S. §1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Although the Commission retains general jurisdiction over the rates and services of jurisdictional utilities, the General Assembly stated that the Commission lacks the power to establish payment arrangements for customers participating in CAP programs offered by public utilities.  Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), reads as follows:
1405 (c)
Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.



The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  Section 1405(c) does not remove the Commission’s jurisdiction; rather, it limits the Commission’s power to grant the requested relief, establishing a payment arrangement, when the customer is a participant in the utility’s CAP program.



In Deborah Blocker v. Duquesne Light Company, Z-01645063 (Order Entered May 20, 2005), 2005 Pa. PUC LEXIS 55, the Commission stated the following:
Pursuant to Section 1405(c) of the Code, 66 Pa.C.S. § 1405(c), no payment agreement may be established for CAP customers.  Since the Complainant is a CAP customer, the Commission cannot order a payment arrangement.  Accordingly, we reject the Special Agent's recommendation to require the Complainant to pay current CAP Rate bills, when due, plus a Claypool catch-up amount.  (I.D. at 6).

Section 1405(c), states that CAP rates shall not be the subject of a payment arrangement negotiated or approved by the Commission.  A Claypool catch-up amount for the missed payments under the BCS Decision is tantamount to a second payment arrangement and is, therefore, barred by Chapter 14.  Therefore, the Complainant is bound by the terms of the Respondent's CAP rate program which governs how missed payments will be treated.  Therefore, the Commission is precluded from directing the Respondent to offer or modify any payment agreement with her. 

2005 Pa. PUC LEXIS 55* at 6, 7. 



It is undisputed that the Complainant is a CAP Rate customer and that he wants a payment arrangement.  The Respondent, the moving party, is entitled to judgment as a matter of law since the Commission cannot direct the Respondent to modify the payment arrangement with a CAP Rate customer.  Blocker, supra; Lynn Gillis v. PECO Energy Company, Docket No. C-2008-2030074 (Order entered February 20, 2009), Cheri Turnquestfillin "Complainant's name" \d "" v. PECO Energy Company, Docket No. C-2008-2075239fillin "Docket No." \d "" (Order entered June 5, 2009 affirming Initial Decision dated March 13, 2009).  Therefore, the Respondent’s Motion for Judgment on the Pleadings is granted.


The question of whether a hearing should be held needs to be addressed.  The applicable law is found in Section 703 of the Public Utility Code, 66 Pa.C. S. § 703, which reads as follows:

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Since the Commission cannot provide relief to the Complainant, a hearing is not in the public interest.  Consequently, the complaint is dismissed pursuant to 66 Pa.C. S. § 703(b) without a hearing.



Accordingly, the complaint is dismissed.  The hearing scheduled for August 5, 2010 is cancelled.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the parties can file Motions for Judgment on the Pleadings in accordance with the Commission’s regulations.  52 Pa. Code § 5.102.



3.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq., applies to this proceeding.



4.
The Commission lacks the authority to establish payment arrangements for customers participating in customer assistance program (“CAP”) programs offered by public utilities, pursuant to 66 Pa.C.S. § 1405(c).



5.
That a Motion for Judgment on the Pleadings may be granted in cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).



6.
That there are no genuine issues of material fact in this case and the moving party is entitled to judgment as a matter of law.



7.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa.C. S. § 703(b).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Samuel O. Eze against the PECO Energy Company at Docket No. F-2010-2168772 is dismissed.



2.
That the hearing in this matter is cancelled.



3.
That the record in this case is marked closed.

Date:
July 19, 2010









Cynthia Williams Fordham



Administrative Law Judge
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