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HISTORY OF THE PROCEEDING



On June 15, 2009, Mariah B. and James J. Munnis (“Munnis” or “Complainants”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  1) that there is a reliability, safety or quality problem with their utility service; 2) that the problem started in April 2007 when PECO was asked to mark the electric lines at 133 Greenridge Road in Glenmoore so that Verizon could install an underground FIOS line; 3) that PECO marked the lines in red paint in April 2007; 4) that Verizon severed the electric line because PECO mismarked the line; 5) that the Complainants had the line repaired; 6) that PECO paid for the repair; 7) that PECO, by letter dated June 1, 2007, informed the Complainants that it found a hazardous condition with underground cable exposed in the vicinity of the creek bed; 8) that PECO demonstrated that it owned the lines by repairing the lines over the years; 9) that the Complainants discussed the underground cable with Brian Camfield, an employee of the Respondent, in the summer of 2007; 10) that, in November 2008, Daniel Loveland responded to the Complainants’ October 2008 correspondence to Mr. Camfield; 11) that the Complainants and Mr. Loveland communicated between November 2008 and February 2009; 12) that Dennis Cronin, a PECO employee, visited the Complainants’ property on February 24, 2009, and checked the underground cable; 13) that Mr. Cronin told Mrs. Munnis that PECO would repair the cable and run the line under the bridge; 14) that the repair was not made; and 15) that the line is still exposed.  The Complainants want the Respondent to replace and repair the line in question.



On August 4, 2009, the Respondent filed an Answer.  In its Answer, the Respondent admitted the following:  1) that its subcontractor marked the facilities at the Complainants’ property; 2) that the Complainants’ line was severed; 3) that when the Respondent’s representative arrived at the Complainants’ property in April 2007, he found a second underground facility; 4) and that PECO honored the Complainants’ claim for repairs to the line in April 2007.  The Respondent admitted that the Complainants communicated with Mr. Camfield and Mr. Loveland.  The Respondent stated that, during his field visit on February 23, 2009, Mr. Loveland determined that the exposed cable in the creek bed was owned by the customer.  The Respondent admitted that Denis Cronin, a power quality technician, tested the neutral on the Complainants’ property and found that the neutral was good.  The Respondent asserted that the Complainants own the line and are, therefore, responsible for some of the costs associated with replacing the line.  The Respondent cited its Tariff Rule 6.1(a)(2) to support its position.  The Respondent stated that it is responsible for the cost of replacing the line up to 200 feet inside the customer’s property line and that the Complainants are responsible for the remaining costs. 



A Prehearing Order was issued on January 26, 2010.



An initial hearing in this matter was held on February 24, 2010 in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainants, James J. Munnis, Esquire, and his wife, Mariah B. Munnis, were represented by Mr. Munnis.  Mrs. Munnis testified on behalf of the complaint and sponsored 16 exhibits.
Complainants’ Exhibit A -- A. N. Lynch Invoice dated April 19, 2007; 
Complainants’ Exhibit B – Letter, dated July 26, 2007, to Tim Grow, PECO, from Mr. Munnis; 

Complainants’ Exhibit C – Letter, dated June 1, 2007, from Brian Camfield, PECO, to Mrs. Munnis
;

Complainants’ Exhibit D – Letter, dated October 20, 2008, from Mr. Munnis to Mr. Camfield; 

Complainants’ Exhibit E – Letter, dated November 10, 2008, to Mr. Munnis from Daniel A. Loveland, PECO;

Complainants’ Exhibit F – Letter, dated December 10, 2008, from Mr. Munnis to Mr. Loveland;

Complainants’ Exhibit G- Letter, dated February 18, 2009, from Mr. Loveland to Mrs. Munnis; Complainants’ Exhibit H- e-mail from Mrs. Munnis to Mr. Munnis dated February 24, 2009;

Complainants’ Exhibit I – Letter, dated March 12, 2009, from Mr. Munnis to Mr. Loveland; 

Complainants’ Exhibit J – Letter, dated April 20, 2009, from Mr. Loveland to Mrs. Munnis; 
Complainants’ Exhibit K- 1 – photograph of the Complainants’ property showing the driveway with evergreen trees on the left side;
Complainants’ Exhibit K- 2 – photograph of the Complainants’ property showing the driveway;
Complainants’ Exhibit K- 3 – photograph of the Complainants’ property showing the path;
Complainants’ Exhibit K- 4 – photograph of the creek and the conduit on the Complainants’ property;
Complainants’ Exhibit K- 5 – photograph of a telephone pole with a transformer on the Complainants’ property; and 
Complainants’ Exhibit K- 6 – photograph of a sign on Complainants’ property that reads “caution high voltage inside”.


Tishekia Williams, Esquire, represented the Respondent, PECO Energy Company.  The Respondent presented the testimony of one witness, Daniel A. Loveland, Sr., P.E., regional engineer for PECO, who sponsored four exhibits.  

PECO Exhibit 1 – Picture of Munnis Residence showing creek and underground cable; 
PECO Exhibit 2 - Circuit Map which includes the Complainants’ property; 
PECO Exhibit 3 - PECO Tariff Rule 6; and 
PECO Exhibit 4 – consists of the following documents:
Letter, dated June 1, 2007, from Brian Camfield, PECO, to Mrs. Munnis; 

Letter, dated November 10, 2008, to Mr. Munnis from Daniel A. Loveland, PECO; 

Letter, dated February 18, 2009, from Mr. Loveland to Mrs. Munnis; 

Letter, dated March 31, 2009, from Mr. Loveland to Mrs. Munnis; and
Letter, dated April 20, 2009, from Mr. Loveland to Mrs. Munnis.



The record in this case consists of an 88-page transcript and twenty (20) exhibits.  The record closed on March 15, 2010, the date the transcript was received.

FINDINGS OF FACT



1.
The Complainants are James and Mariah Munnis, 133 Greenridge Road, Glenmoore, Pa, 19343. 



2.
The Respondent in this proceeding is PECO Energy Company.



3.
Daniel A. Loveland, Sr., P.E., a Senior Engineer in the Chester region for PECO, testified as an expert in engineering and design for utility service (Tr. 53, 54, 64).  



4.
Mr. Loveland is a graduate of Rutgers University.  He is a licensed professional engineer in the Commonwealth of Pennsylvania and a few other states.  He has twenty (20) years of experience designing buildings and utility structures.  He worked for PECO for nine (9) years and left for four (4) years.  He returned to work for PECO three years ago (Tr. 53, 54). 



5.
Mrs. Munnis has lived at the Greenridge Road property for thirty-three (33) years.  She lived at the property prior to marrying Mr. Munnis (Tr. 15).



6.
The Greenridge Road property is currently owned by Mr. and Mrs. Munnis (Tr. 15).


7.
About eighteen years ago, Mrs. Munnis saw the Respondent’s personnel digging in the pasture on the Complainants’ property (Tr. 30; C. Ex. F).


8.
Between 1987 and 1990, while installing a basketball pole near the Complainants’ garage, the installer cut the electric line.  PECO repaired the line (Tr. 29; C. Ex. F). 


9.
In 2007, the Complainants’ asked the Respondent to mark the electric lines so that Verizon could install FIOS lines (Tr. 7, 15, 16). 



10.
The Respondent’s subcontractor marked the electric line on the Complainants’ property in red paint in April 2007 (Tr. 15-17).



11.
When Verizon was installing the FIOS line, Verizon severed an electric line that was not marked (Tr. 16; C. Ex. F).


12.
The Complainants hired A. N. Lynch (“Lynch”) to repair the line.  The line was repaired on April 19, 2007 (Tr. 21; C. Ex. A).


13.
Lynch charged $863.81 to repair the electric line.  The Respondent paid Lynch for the repair (Tr. 26; C. Ex. A, B). 


14.
By correspondence dated June 1, 2007, Brian Camfield, a senior engineer for PECO, informed the Complainants that they were required to repair the hazardous condition with the underground cable in the creek bed (Tr. 26-28; C. Ex. C; PECO Ex. 4 at 1).


15.
The service that needs to be repaired is the primary service to the Complainants’ residence that has become exposed in the creek bed.  It is an insulated primary conductor (Tr. 56).


16.
On the Complainants’ property there is an interposed transformer on the telephone pole that steps the voltage down from 19,000 volts to 2,400 volts and then 2,400 volts is delivered to the pad-mounted transformer near the Munnis residence.  This is a primary service line-service with an elevated voltage (Tr. 58; PECO Ex. 1).


17.
On the circuit print, the line to the Complainants’ home is identified as PT which stands for private property.  This record indicates that the underground primary service is owned by the Complainants (Tr. 59; PECO Ex. 1, 2). 


18.
The Complainants contacted Mr. Camfield and informed him that they were not responsible for the repairs since PECO demonstrated that it owned or assumed ownership of the cable (Tr. 28-31; C. Ex. D). 



19.
The Complainants requested that the Respondent relocate the cable at the Respondent’s expense (Tr. 28; C. Ex. D).


20.
The Complainants sent correspondence to Mr. Camfield in October 2008 regarding the cable (Tr. 28; C. Ex. D).


21.
Since Mr. Camfield had been transferred to another department, Daniel A. Loveland, Sr., P.E., a regional engineer for PECO, responded by letter, dated November 10, 2008.  In the letter, Mr. Loveland requested information to show that PECO owned or assumed ownership of the cable (Tr. 32, 33, 69; C. Ex. E; PECO Ex. 4 at 2).


22.
The Complainants responded by correspondence, dated December10, 2008.  They mentioned three instances when PECO repaired the line (Tr. 33, 34; C. Ex. F).


23.
It is normal for PECO to repair lines, including private property extensions, particularly if it is an emergency (Tr. 60; PECO Ex. 3, 4). 


24.
By correspondence dated February 18, 2009, Mr. Loveland responded to the December 10, 2008 letter.  Mr. Loveland asserted that, according to PECO’s records, the underground service line is the Complainants’ private property.  He explained that the repairs were made pursuant to the tariff.  Mr. Loveland stated that PECO would take responsibility for the first 200 feet of replacement and the Complainants would be responsible for the cost of the additional length (Tr. 69, 70; C. Ex. G; PECO Ex. 4 at 3, 4). 


25.
On February 23, 2009 Mr. Loveland went to the Complainants’ property to see the exposed facility near the creek bed (Tr. 56). 



26.
On February 24, 2009, Dennis Cronin, a power quality technician for the Respondent, tested the neutral on the Complainants’ property and found that the neutral was good (Tr. 35, 38, 71, 77). 



27.
During the February 24, 2009 site visit, Mr. Cronin discussed the repair/replacement of the cable with Mrs. Munnis (Tr. 35, 36, 71; C. Ex. H, I).


28.
By correspondence dated March 12, 2009, the Complainants requested that PECO repair the cable based on the conversation with Mr. Cronin (Tr. 36, 37; C. Ex. I).



29.
By correspondence dated April 20, 2009, Mr. Loveland responded to the Complainants’ March 2009 letter.  He reiterated that PECO would be responsible for the cost of the first 200 feet of replacement cable.  He stated that the cable could not be replaced as currently routed because the current installation travels through an environmentally sensitive area.  The replacement installation would follow Greenridge Road until it can turn and follow the drive path, crossing the stream as a bridge attachment.  Then it could connect at a splice box on the house side of the stream or terminate at the house.  The installation would be at least 450 feet (Tr. 37, 38, 64; C. Ex. J; PECO Ex. 4 at 6).


30.
The line in question cannot be repaired because environmental regulations and current construction practices will not permit the line to be buried in the creek.  PECO has to reroute the line to avoid going underneath the creek (Tr. 62). 


31.
PECO’s original recommendation was to replace the entire cable.  After conversations with the Complainants, Mr. Loveland reviewed the project and recommended that a portion of the cable be replaced.  Instead of replacing the entire cable, a junction box would be installed and tied into the existing cable (Tr. 64, 65). 



32.
PECO’s Tariff Section 6 (Private Property Construction), especially Rule 6.1 (Company’s Service Lines), is used to determine ownership of, and repair responsibility for facilities located in PECO’s service territory.  It indicates that PECO “will provide, own and maintain standard service-supply lines as follows:  UNDERGROUND.  Underground cable construction to a point approximately 18 inches inside the property line of the customer”….  The exception permits PECO to be responsible for replacing the facility up to 200 feet inside the property line of the customer” (Tr. 60, 61; PECO Ex. 3). 

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainants are the proponent of a rule or order.  Therefore, the Complainants bear the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainants must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainants have satisfied their burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainants presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainants have satisfied their burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The following is undisputed.  The Respondent repaired the line several times in the past.  The Complainants requested that PECO mark the electric lines so that Verizon could install FIOS (Tr. 20).  Verizon severed an electric line because the subcontractor did not mark the line.  Subsequently, the Complainants had the line repaired by A.N. Lynch.  The Respondent paid A.N. Lynch for the repair (Tr. 20).  


The Complainants’ position is that PECO owns the line because it has repaired it.  In addition, if a replacement is necessary, it is the Respondent’s responsibility since the replacement will be less than 200 feet.  Mrs. Munnis testified about several measurements.  It is 148 feet from the creek following the contour of the driveway to the street (Tr. 21; C. Ex. K-2).  
The measurement from the telephone pole to the driveway was about 108 feet (Tr. 23).  None of the measurements exceeded 150 feet (Tr. 19-22).


Daniel Loveland testified as an expert in engineering and design for utility service (Tr. 53, 54, 64).  He sponsored PECO Exhibit 2, the Circuit Map.  It showed that the transformer feeding Munnis residence was on the “Bell Telephone” pole.  This is an interposed transformer that steps the voltage down from 19,000 volts to 2,400 volts and then 2,400 volts is delivered to the pad-mounted transformer up near the Munnis residence (Tr. 58).  This is a primary service line-service with an elevated voltage.  Primary service extensions are usually longer than secondary service supply line (Tr. 58).  He testified that the primary service to large residences like the Complainants is installed by the people who built the home and connected by PECO (Tr. 59).  According to PECO’s records, the underground primary service is owned by the Complainants (Tr. 59).  There is a marking on the circuit print that identifies the line by PT which means private property (Tr. 59; PECO Ex. 2).  When he looked at the records Mr. Loveland saw repairs to underground service (Tr. 59, 60).  


PECO has rebutted the Complainants’ conclusions that PECO owns the line by showing that the cable is marked PT on the circuit map and showing that, according to the tariff, PECO repairs lines that it does not own.  



To determine who has ownership and responsibility for repair of the cable, it is instructive to examine the Commission’s regulations and the Respondent’s tariff.  The Respondent’s position is that its ownership of the underground cable ends 18 inches over the Complainants’ property line.  



The Commission’s regulation, 52 Pa. Code § 57.1, states that a utility’s electric supply lines end 18 inches over the customer’s property line.  In addition, the Respondent submitted that the Commission’s regulations define the term “customer’s installation” in a manner that contemplates the possibility of significant customer-owned facilities – including cables – that may be necessary to bring the customer’s installation into electrical contact with the utility’s service line.  The following definition is found in 52 Pa. Code § 57.1:  
Customer’s installation—Wiring and equipment on the premises of a customer, and poles, wires or cables and other facilities necessary to 
bring the terminus of the wiring of a customer to a location where it 
may be connected to the service line. 



Mr. Loveland testified that analysis of ownership of, and repair responsibility for, a facility located in PECO’s service territory should begin with PECO’s Tariff Section 6 (Private Property Construction), especially Rule 6.1 (Company’s Service Lines).  (Tr. 60; PECO Ex. 3).  PECO’s Electric Service Tariff Rule 6 states in relevant part that:

6.1 COMPANY’S SERVICE LINES.
Where the Company has distribution facilities of adequate capacity on 
the highway or in other trunk line location adjacent to the premises to 
be served, it will provide, own and maintain standard service-supply 
lines as follows: 
(a) UNDERGROUND.  Underground cable construction to a point approximately 18 inches inside the property line of the customer, except:
…

(2) The company will make necessary repairs to customer owned extensions of secondary service supply lines for residential customers at no charge.  If such customer owned extension requires replacement, the Company will make the replacement and assume ownership of the service-supply line with the Company bearing the cost up to 200 feet in length and the customer bearing the cost for all additional length.  

(Tr. 60; PECO Ex. 3).


It is undisputed that PECO owns the meters and transformers.  PECO’s Tariff Rule 6.4 states that: 

6.4 METERS AND TRANSFORMERS.  
The Company will provide, own and maintain any meter or meters, and also the transformer or transformers (both potential and current type of transformers) required in the supply of service of the current characteristics specified by the Base Rate or rider under which the service is provided.



Mr. Loveland testified as an expert and an employee of the Respondent (Tr. 63, 64).  He explained why the line had to be rerouted.  The Complainants disagreed with his recommendation.  The measurements they proposed were less than 200 feet.  Mr. Loveland’s proposal was more than 450 feet.  However, the record does not contain information from electrical contractors about the exact route and length of the project.  



Based on the evidence in the record, the Respondent’s actions have been consistent with its current position that it owns the facilities up to 18 inches over the Complainants’ property line.  In addition it has complied with its tariff provision that permits the company to make necessary repairs to customer owned extensions of secondary service supply lines for residential customers at no charge.  In addition, its plans indicate that it will make the replacement and assume ownership of the service-supply line with the Company bearing the cost up to 200 feet in length and the customer bearing the cost for all additional length.  



The Complainants have failed to sustain their burden of proof.  The record evidence shows that the Respondent repaired the Complainants’ facilities in accordance with its tariff.  However, the repairs are not conclusive evidence that the Respondent owned the facilities.  Based on the Commission’s regulations and the Respondent’s tariff, the Complainants own the facilities that are 18 inches over their property line.  The Respondent is not responsible for replacing the facilities more than 200 feet over the Complainants’ property line.  The Respondent has presented evidence to rebut the Complainants’ position that the replacement facilities will be less than 200 feet.  The Complainants did not demonstrate that the recommended replacement is unreasonable.  Accordingly, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainants have the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).


3.
An approved tariff is binding on the public utility and its customers.  Kossman v. Pa Public Utility Commission, 694 A. 2d 1147 (Pa. Cmwlth. 1997), Brockway Glass Company v. Pa Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A. 2d 1067 (1981). 


4.
The Commission’s regulation at 52 Pa. Code § 57.1 supports the position that ownership of the underground cable ends 18 inches over the customer’s property line.  


5.
The Respondent’s tariff provides that the Company will provide, own and maintain standard underground cable construction to a point approximately 18 inches inside the property line of the customer.  In addition, the company will make necessary repairs to customer owned extensions of secondary service supply lines for residential customers at no charge.  If such customer owned extension requires replacement, the Company will make the replacement and assume ownership of the service-supply line with the Company bearing the cost up to 200 feet in length and the customer bearing the cost for all additional length.  

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Mariah B. and James J. Munnis against PECO Energy Company at Docket Number C-2009-2113791 fillin "Docket No." \d ""is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
July 16, 2010



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
� Complainants’ Exhibits C, E, G and J are also in PECO Exhibit 4.
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