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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On July 7, 2010, James W. Stabley (complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint (Complaint) against Philadelphia Gas Works (respondent).  Mr. Stabley alleged, by checking the indicated boxes on the Complaint form:  “I want to oppose the company’s proposed rate increase,” “There are incorrect charges on my bill,” “I received a notice that my utility service is being terminated,” and “I would like a payment agreement.”  The address listed on the Complaint was 709 Wildwood Blvd., Williamsport, PA 17701.  The section of the Complaint that asks if the Complaint involves service to a different address was left blank.
On July 13, 2010, respondent filed and served a Preliminary Objection endorsed with a notice to plead.  The Preliminary Objection claims that the Complaint is legally insufficient in that it clearly was meant to be filed against UGI Penn Natural Gas, not PGW.  A copy of the Complaint was attached to the Preliminary Objection.
By Hearing Notice dated July 22, 2010, an initial hearing was scheduled for November 18, 2010, and the case was assigned to me.
Complainant’s answer to the Preliminary Objection was due not later than July 26, 2010.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file an answer to the Preliminary Objection.  
Respondent’s Preliminary Objection is procedurally ready to be ruled upon.  As discussed in more detail below, the Preliminary Objection is sustained and the Complaint dismissed.
FINDINGS OF FACT



1.
The Complainant in this case is James W. Stabley, who listed his address on the Complaint as 709 Wildwood Blvd., Williamsport, PA 17701.


2.
The portion of the Complaint that states, “If your complaint involves utility service to a different address than your mailing address, please list this information below,” was left blank.


3.
The utility named in the Complaint is Philadelphia Gas Works.


4.
The Complaint was served on Philadelphia Gas Works.



5.
The Complaint is a timely appeal of a decision of the Commission’s Bureau of Consumer Services at #2694159 regarding complainant’s informal complaint against UGI Penn Natural Gas.



6.
Philadelphia Gas Works does not provide gas service outside the city of Philadelphia; it does not provide gas service to customers in Williamsport.

DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).  
Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
In relevant part, 52 Pa. Code § 5.101 provides:
(a) 
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:




*

*

*


(4)
Legal insufficiency of a pleading.
In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  See also 66 Pa.C.S. § 701.  



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S.A. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S.A. § 701.  

Respondent’s Preliminary Objection contends that the Complaint is addressed to the wrong respondent and is therefore legally insufficient.  Although complainant does list PGW as the respondent, and repeatedly refers to PGW’s refusal to enter into a payment arrangement, it is clear that the Complaint is meant to be against UGI Penn Natural Gas.  The Complaint does not include a Philadelphia address, either as the current mailing address or as a service address to which service was or is being provided.  PGW does not provide gas service outside the city of Philadelphia; it does not provide service to customers in Williamsport.  In addition, the Complaint form that complainant used was provided by the Commission’s Secretary in response to Mr. Stabley’s notice that he intended to appeal a BCS decision at #2694159, which lists the involved utility as UGI Penn Natural Gas.  
Since there is no evidence that the named utility, PGW, is responsible or accountable for the problem described in the Complaint, then the Complaint itself is insufficient as to substance and must be dismissed.  


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S.A. § 703(b); 52 Pa. Code § 5.21(d).  The Complaint fails to state a claim against the named respondent upon which the Commission may grant relief and is, therefore, insufficient as to substance.  Respondent is entitled to judgment as a matter of law and a hearing in this case is not necessary in the public interest.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of the Complaint.

2.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  
3.
The Complaint filed by James W. Stabley against Philadelphia Gas Works at Docket No. F-2010-2186365 is legally insufficient.
4.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

5.
A hearing in this matter is not necessary in the public interest.  

ORDER

THEREFORE,

IT IS ORDERED:
1.
That the Preliminary Objection filed by Philadelphia Gas Works at Docket No. F-2010-2186368 is sustained;
2.
That the Complaint filed by James W. Stabley against the Philadelphia Gas Works at Docket No. F-2010-2186368 is dismissed;
3.
That the hearing scheduled for November 18, 2010 is cancelled; and

4.
That the record at Docket No. at F-2010-2186368 be marked closed.
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	Marlane R. Chestnut

Administrative Law Judge
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