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HISTORY OF THE PROCEEDING
On July 6, 2009, Mr. Mark Mazza (“Complainant”) filed his first formal Complaint (“Complaint One”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) at Docket Number C-2009-2118230.  Complainant alleged that PECO had attempted to terminate service without prior notice.  Complainant requested that the Pennsylvania Public Utility Commission (“PUC” or “Commission”) direct PECO to provide a reasonable payment arrangement.  Complaint One was served on PECO by the Commission Secretary’s Bureau on July 10, 2009. 
On or about July 22, 2009, Complainant filed a second formal complaint (“Complaint Two”) with the Commission against PECO at Docket Number C-2009-2120401.  Complaint Two seemed to be the same as Complaint One except documents were not attached to Complaint Two. 
On July 30, 2009, Tisheka Williams, Esquire, counsel for PECO, filed an Answer and a Motion to Consolidate the two Complaints.  PECO denied that the Complainant is unable to pay his electric and gas service bill.  PECO contended that Complainant’s payment history showed late and missed payments.  PECO further denied that the Complainant’s service was terminated without notice.  PECO stated that a 10-day notice on May 26, 2009, and a 72-hour notice on June 1, 2009, were provided to the Complainant.  PECO stated that service was terminated for non-payment on June 23, 2009.  PECO contended that the termination of service was proper.  Regarding the Motion to Consolidate PECO averred that “both actions relate to the same parties, service address, account and raise identical issues of law and facts.”  Motion to Consolidate at 1.   
By Order dated September 16, 2009, pursuant to 52 Pa.Code § 5.81, Administrative Law Judge (“ALJ”) Wayne L. Weismandel found that the two Complaints met the criteria for consolidation.  ALJ Weismandel ordered that the two Complaints be consolidated.

By Hearing Notice dated December 22, 2009, these consolidated Complaints were scheduled for an Initial Hearing on Friday, March 5, 2010, at 10:00 a.m. with ALJ Cynthia W. Fordham presiding.  On January 7, 2010, a Hearing Change Notice was sent changing the presiding officer to ALJ Angela T. Jones and the scheduled time of the hearing to 9:00 a.m.  

By Prehearing Order dated January 13, 2010, the undersigned ALJ gave direction as to the proper procedure for this consolidated matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing. 


By letter received by the undersigned on February 19, 2010, the Complainant requested that this matter be rescheduled.  More specifically Complainant stated that he provides child care for his four year old daughter.  He suggested that he could have someone else watch his child for him on Tuesday or Thursday; however, the hearing is not scheduled on a Tuesday or Thursday.  Complainant stated he needed additional time to make child care arrangements.  PECO requested that the evidentiary hearing proceed as scheduled because the request for additional time was not persuasive.



By Order dated February 25, 2010, the continuance was granted.  The Order directed that the rescheduled evidentiary hearing be held on a Tuesday or Thursday.  By Hearing Notice dated March 15, 2010, the evidentiary hearing was rescheduled for Tuesday, April 13, 2010.   


The evidentiary hearing convened as scheduled.  Complainant was present, represented himself and was his own witness.  PECO was represented by counsel, Ms. Williams, and presented one witness, Ms. Teresa Ferrier.  


The Complainant offered the following four exhibits:

1. Mazza Exhibit 1, PECO Bill 4/13/09;

2. Mazza Exhibit 2, PECO Past Due Reminder, 5/12/09;

3. Mazza Exhibit 3, PECO Bill 5/12/09; and

4. Mazza Exhibit 4, PECO Bill 6/11/09.

All four exhibits were admitted without objection.   


Ms. Williams offered two exhibits, PECO Exhibit 1 - Account Statement and PECO Exhibit 2 - Mazza’s bill collection history.  PECO Exhibit 1 was admitted but PECO Exhibit 2 was objected to because the summary of bill collection actions did not have foundation evidence for support of the summary.  The objection was sustained but the hearing was continued to reconvene at a later scheduled date to obtain record evidence regarding the notice of termination to the Complainant.  The undersigned ALJ told the parties that the dispute over whether a payment arrangement was warranted for the Complainant was completed and would not be heard at the further hearing.  



By Hearing Notice dated April 19, 2010, these consolidated Complaints were scheduled for a Further In-Person Hearing on Tuesday, June 15, 2010.  



By letter dated June 3, 2010, Complainant requested that this matter be rescheduled for a minimum of 45 days after June 15, 2010.  Complainant specifically stated that he propounded discovery on PECO and had not received a response.  Complainant stated that he filed a Motion to Compel against PECO on June 1, 2010.  Complainant stated that the discovery 
responses would prepare him to cross-examine PECO’s witness and without the responses Complainant alleged he is at a disadvantage.  Additionally, Complainant provided notice of a case where he is listed as the respondent or defendant in a matter before the Court of Common Pleas of Chester County.  The Common Pleas Court matter conflicts with the Commission’s Further Hearing on June 15, 2010.  



By facsimile dated June 8, 2010, Ms. Williams submitted correspondence that addressed the requests for continuance but addressed a different Docket No. at C-2010-2171324.
  Ms. Williams stated that the discovery process should have been initiated as soon as possible and acknowledged that the discovery was not propounded until April 27, 2010.  Ms. Williams contended that this discovery was untimely and did not meet good cause to further delay the proceeding.  Ms. Williams contended that the Common Pleas Court matter was scheduled on May 12, 2010, after the instant matter before the Commission; and thus, the PUC matter should take precedence as it was scheduled first.  


Lastly Ms. Williams averred that Complainant has filed new Complaints to avoid collection on current charges.  The most recent Complaint was filed on April 21, 2010.  These consolidated proceedings were filed in July 2009.  PECO contended further delay would be prejudicial to the resolution and collection for services rendered by the Company. 


The undersigned ALJ ruled on the continuance request by Order dated June 9, 2010.  The ALJ stated that there was no evidence of a filed Motion to Compel answers to discovery.  The ALJ found it ironic that while the Complainant could follow procedure for requesting a continuance as evidenced by the June 1st request, the Complainant failed to follow proper procedure for the Motion to Compel.
   The ALJ reiterated the proper procedure and stated “time is of the essence” for action on a discovery request.  



The undersigned ALJ contacted the Common Pleas Court which consented to excuse the Complainant for June 15, 2010, noting the scheduled PUC matter.  The ALJ found that because there no longer was a conflict, there was no ground to grant the requested continuance.  


The Further In-Person Hearing convened as scheduled on Tuesday, June 15, 2010.  The Complainant represented himself and PECO was represented by Ms. Williams.  Ms. Williams again called Ms. Ferrier to testify regarding the collection history of the Complainant.  PECO presented PECO Exhibit #2 (which was revised from the previously presented exhibit).  PECO Exhibit #2 was admitted over the objections of hearsay, lack of record custody and foundation by the Complainant.  Complainant submitted Mazza Exhibit 5, after extensive debate over the proposed document, which was a letter to the PUC Secretary regarding Preliminary Objection and Motion to Compel at Docket Nos. C-2010-2171324, C-2009-2118230 and C-2009-2120401.
  Mazza Exhibit 5 was admitted without objection.  The record closed on July 6, 2010.  This consolidated matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Mr. Mazza, receives both gas and electric service as a PECO customer at 1271 Farm Road, Berwyn, PA (“service address”).  Tr. 9.
2. On or around June 23, 2009, Complainant had been unemployed for about a year and a half when a truck came to his property to turn off the power.  Tr. 9-10.
3. Complainant explained to the gentleman in the truck that he had no notice of PECO planning to terminate his power.  Complainant pleaded with the gentleman not to turn off his power. Tr. 10.
4. Complainant was given a contact number to PECO and was told that he had about $6,800 in past due bills that needed to be paid within 15 days or the power to the service address would be terminated.  Tr. 10.
5. Complainant stated that the person he talked with at the PECO contact number did not address the issue of notice even though Mr. Mazza told the person that he did not receive any notice for termination of his PECO services.  Tr. 17.

6. Complainant felt his only recourse was to file a formal Complaint.  Tr. 10.

7. Complainant believed the termination was for both electric and gas.  Tr. 11.

8. The $6,800 that was due is for billed electric and gas service.  Tr. 11.
9. Complainant became unemployed in the end of October 2007.  At that time, Complainant’s wife became the sole wage earner of the household.  Tr. 12.
10. Complainant remains unemployed.  Complainant received unemployment compensation periodically; however, he stopped receiving unemployment in April 2010.  Tr. 13. 
11. Complainant’s household is made up of four people - himself, his wife, an eight year old and a four year old.  Tr. 13-14.
12. Complainant is aware that he has had at least two payment arrangements for his PECO services.  Tr. 14.
13. Sometime in 2008, when Complainant became unemployed, he made a payment arrangement with PECO.  Tr. 14-15.
14. Complainant conceded that he did not maintain the payment arrangement because he continued to be unemployed.  Tr. 16.

15. Complainant alleged he did not receive a phone call, or paper, or document placed on the meter, or door or anywhere on his property as notice to terminate his PECO services.  His initial notice was a gentleman that came to his property in an unmarked truck on June 23, 2009, to terminate his PECO services.  Tr. 16.

16. Complainant stated he did not see anything on his bill to alert him that his PECO services would be terminated.  Tr. 17.
17. For the bill issue date of April 13, 2009, the amount due was $2,014.51.  Mazza Exhibit 1 and Tr. 14.
18. For the bill issue date of May 12, 2009, the amount due was $2,482.72.  Mazza Exhibit 3 and Tr. 14.
19. For the bill issue date of June 11, 2009, the amount due was $2,431.42.  Mazza Exhibit 4 and Tr. 14.

20. Complainant stated that the above exhibits were not the only pages received from PECO for each bill.  Tr. 19-20.

21. Complainant stated that the other pages of the bills did not contain a notice to shutoff PECO services.  Tr. 20.

22. Complainant received a reminder that his account with PECO was past due for payment on May 12, 2009.  Mazza Exhibit 2.

23. The current net income of Complainant’s wife is $2,600 or $2,800 per month.  Tr. 25-26.
24. Complainant’s wife’s annual income is $42,000 or $43,800.  Tr. 26.

25. Teresa Ferrier is a regulatory assessor at PECO who investigates and reviews formal Complaints filed against the Company with the PUC.  Tr. 27-28.

26. Ms. Ferrier has been employed by PECO for 33 years.  She has been a regulatory assessor for about 15 years.  Tr. 28.

27. Complainant’s current balance for PECO services rendered is $8,623.98.  PECO Exhibit 1 and Tr. 29.

28. Ms. Ferrier stated that in her opinion the Complainant’s payment history is sporadic, in that a payment is not received each and every month.  Tr. 34 and PECO Exhibit 1.

29. PECO entered into a payment agreement with the Complainant on May 23, 2008, on a balance due at that time of $2,503.89.  The Complainant agreed to pay a certain amount down, installments of $104.33 per month and current billed charges.  Tr. 34.

30. The Complainant defaulted on the payment agreement because PECO did not receive the requested payment of $626.99 by July 2, 2008.  Tr. 34.

31. PECO received a payment of $600 on November 17, 2008.  Tr. 34.

32. As a result of a formal Complaint filed by the Complainant, PECO entered into another payment agreement on December 13, 2009.  The terms of the agreement were to pay the budget bill in the amount of $568 per month plus a monthly payment of $145.35 toward the outstanding balance of $5,232.62.  The agreement was a Company settlement of the formal Complaint.  Tr.  35.

33. On February 24, 2010, Complainant defaulted on the agreement.  Tr. 35.

34. The Complainant has never received a Commission payment agreement.  Tr. 35.

35. The first 10-day termination notice of PECO services was mailed on April 10, 2008.  Tr. 77 and PECO Exhibit 2.

36. The 10-day notice referenced PECO account number 72730-01005 which is the account that corresponds to the Complainant’s service address.  Tr. 77 and PECO Exhibit 2.
37. On April 15, 2008, a telephone attempt was made to personally notify the Complainant of the proposed termination of PECO services (72-hour notice).   Tr. 77-78 and PECO Exhibit 2.

38. A telephone message was left at Complainant’s service address on April 15th and 16th, 2008, regarding PECO services to the Complainant’s service address.  Tr. 84 and PECO Exhibit 2.

39. The 10-day notice is sent through PECO’s billing system.  The notice is generated by computer and then sent by an outside vendor used by the Company.  Tr. 78.
40. PECO’s system updates upon receiving the data from the vendor that performs the notice.  Tr. 100 and PECO Exhibit 2.

41. Regarding the termination in July 2008, the 10-day notice was mailed on July 7, 2008.  Tr. 79 and PECO Exhibit 2.

42. The first 72-hour notice attempt was made on July 11, 2008.  The Company got the Complainant’s answering machine but then the phone got disconnected.  
43. A second attempt for a 72-hour notice of termination was made on July 14, 2008.  A telephone message was left on Complainant’s answering machine to notify him of the proposed termination of PECO service.  Tr. 80, 88 and PECO Exhibit 2.

44. Further collection action on the Complainant’s account was a 10-day notice mailed on May 26, 2009.  Tr. 80 and PECO Exhibit 2.

45. The first 72-hour notice attempt was made on June 2, 2009, and the second attempt was made on June 3, 2009.  A telephone message was left on Complainant’s answering machine on both attempts to notify the Complainant of the proposed termination of PECO service.  Tr. 80-81 and PECO Exhibit 2.
46. Still further collection activity occurred on March 26, 2010, when a 10-day notice was mailed.  Tr. 81 and PECO Exhibit 2.

47. A 72-hour notice attempt was made on March 31, 2010, which followed the March 26th collection activity.  A telephone message was left on Complainant’s answering machine to notify him of the proposed termination of PECO service. Tr. 81 and PECO Exhibit 2.

48. PECO does not keep the actual notices mailed for termination.  The notices are mailed through the Company’s electronic system which records that the notices were sent.  Tr. 81-82, 83.

49. There are instances when PECO leaves a message on a customer’s telephone and no return call from the customer to PECO is anticipated or warranted.  Tr. 85-86.

50. PECO follows a script when calling a customer for the 72-hour notice before termination of service.  Tr. 86.

51. PECO’s procedure for 72-hour notification is to perform a second attempt of the 72-hour notice, if the first attempt does not produce contact with a live ratepayer or responsible adult occupant at the service address.  Tr. 101-02 and PECO Exhibit 2.
52. Complainant had a letter to PUC Secretary Chiavetta as evidence of a Motion to Compel discovery responses at Docket Nos. C-2009-2118230 and C-2009-2120401 filed with the Secretary.  Mazza Exhibit 5. 
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issues in this proceeding are whether the Complainant satisfied his burden of proof regarding the request for a payment arrangement and also the allegation that he received no notice of termination of PECO services.



A Complainant can sustain the burden of proof by establishing a sufficient case through a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Request for Payment Agreement



The record shows the Complainant has defaulted on two Company initiated payment agreements.  Tr. 35.  Section 1405(d) states, “Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. …”  66 Pa.C.S. § 1405(d).  However, the Complainant has not had a payment agreement directed by the PUC.  Tr. 35.  
Section 1405(a) of the Public Utility Code states,

The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment agreement between a public utility, customers and applicants within the limits established by this chapter. 

66 Pa.C.S. § 1405(a).  
Although the Complainant has defaulted on two previous payment agreements, they were set forth by the Company.  The Commission has the authority to direct a payment arrangement by statute and has not done so for this Complainant.  Since the Complainant has not had a payment arrangement under the authority of the PUC, the Commission may exercise its authority to put a payment arrangement in place.  Although Complainant’s payment history is characterized by the Company’s witness as sporadic, Complainant made payments of either $500 or $600 every other month.  PECO Exhibit 1.  While Complainant’s conduct is not stellar, the Commission can exercise its authority to provide a payment arrangement.

The record shows that the household income of the Complainant is $42,000 to $43,800.  Tr. 26.  The size of Complainant’s household is four persons, two adults and two children.  Tr. 13-14.  The outstanding balance of the Complainant is $8,623.98.  PECO Exhibit 1 and Tr. 29.

Regarding the length of a payment agreement the Public Utility Code states,

The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six month for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
66 Pa.C.S. § 1405(b).  
Complainant’s annual household income of $42,000 to $43,800 for a family of four exceeds 175% but is less than 200% of the current poverty income guidelines.  See, Federal Register, Vol. 74, No. 14, (January 23, 2009), at 4199-4201.
  Pursuant to 66 Pa.C.S. § 1405(b)(2), Complainant’s payment agreement can be no more than two years or 24 months.  In compliance with 66 Pa.C.S. § 1405(b)(2), Complainant is required to pay his monthly budget bill, plus an amount equal to one twenty-fourth (1/24th) of the balance accrued on his account.  These payment terms are to begin with the first bill following the Commission’s final Order in this case.  If Complainant fails to keep this payment schedule, PECO is authorized to suspend or terminate the Complainant’s gas and electric services in accordance with the Commission’s statute and regulations.  If Complainant should default on this payment agreement, PECO should initiate the process to terminate Complainant’s services.

Notice to Terminate Services
The Complainant does not appear to dispute that PECO was authorized to terminate his services.  Pursuant to Section 56.81 of the Commission’s regulations,

§ 56.81. Authorized termination of service.
Utility service to a dwelling may be terminated for one or more of the following reasons: 
   (1)  Nonpayment of an undisputed delinquent account. 

   (2)  Failure to post a deposit, provide a guarantee or establish credit. 

   (3)  Unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair or meter reading. 

   (4)  Unauthorized use of the utility service delivered on or about the affected dwelling. 

   (5)  Failure to comply with the material terms of a settlement or payment agreement. 

   (6)  Fraud or material misrepresentation of identity for the purpose of obtaining utility service. 

   (7)  Tampering with meters or other utility equipment. 

   (8)  Violating tariff provisions on file with the Commission so as to endanger the safety of a person or the integrity of the energy delivery system of the utility.

52 Pa.Code § 56.81.  Because the Complainant conceded that he had two payment agreements upon which he defaulted, at a minimum, 52 Pa.Code § 56.81(5) is applicable and actions toward termination of PECO services were warranted.  

Pursuant to Commission regulations,

§ 56.91. General notice provisions.
Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination. In the event of any taking or acceptance of utility service without the knowledge or approval of the utility, other than unauthorized use of service as defined in § 56.2 (relating to definitions), the utility shall comply with §§ 56.93-56.97, but need not otherwise provide notice 10 days prior to termination.
*
*
*

§ 56.93. Personal contact.
Except when authorized by § 56.71, § 56.72 or §-56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive. For purposes of this section, ‘‘personal contact’’ means: 

   (1)  Contacting the ratepayer or responsible adult occupant in person or by telephone. 

   (2)  Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employee of the Commission. 

   (3)  If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer. 

   (4)  If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.

*
*
*

§ 56.94. Procedures immediately prior to termination.
Immediately preceding the termination of service, a utility employee, who may be the utility employee designated to perform the termination, shall attempt to make personal contact with a responsible person at the residence of the ratepayer and shall attempt to make personal contact with a responsible person at the affected dwelling. 

   (1)  Termination prohibited in certain cases. If evidence is presented which indicates that payment has been made, a serious illness or medical condition exists, or a dispute or complaint is properly pending or if the employee is authorized to receive payment and payment in full is tendered in any reasonable manner, then termination shall not occur. However, if the disputing party does not pay all undisputed portions of the bill, termination may occur. 

   (2)  Methods of payment. Payment in any reasonable manner includes payment by personal check unless the ratepayer within the past year has tendered a check which has been returned for insufficient funds or for which payment has been stopped.
52 Pa.Code §§ 56.91, 56.93 and 56.94. 

Complainant alleged that he did not receive notice to terminate his service prior to a PECO employee at his service address ready to terminate service on June 23, 2009.  Tr. 9-10.  Complainant’s testimony however, is not that PECO terminated service at that point, but that PECO requested payment within 15 days of June 23, 2009, or Complainant’s services would be terminated.  Tr. 10.
PECO provided evidence of a 10-day notice relevant to the dispute sent to the service address of Complainant on May 26, 2009.
  Tr. 80 and PECO Exhibit 2.  The 10-day notice complies with 52 Pa.Code § 56.91 regarding general notice of termination.  The first attempt of a 72-hour notice was made on June 2, 2009, and a second attempt was made on June 3, 2009.  Tr. 80-81 and PECO Exhibit 2.  Both 72-hour notice attempts were by telephone call with messages left on an answering machine.  Tr. 81 and PECO Exhibit 2.  The 72-hour notices comply with the Commission regulations at 52 Pa.Code § 56.93(1) regarding personal contact.  The PECO witness explained that the 10-day notice is generated through a computer billing system, noted on the computer system and mailed by an outside vendor of the Company.  Tr. 78, 81-83.
It is important to note that PECO previously provided a 10-day notice in April 2008 and July 2008 to Complainant’s service address.  On both occurrences in April and July 2008, PECO left messages on Complainant’s answering machine to notify him of the proposed termination of service.  Tr. 80, 84, 88 and PECO Exhibit 2.  This is evidence that Complainant had gone through the practice and procedure with the Company regarding notification before termination of service prior to this disputed matter.  Thus, Complainant was no stranger to the procedure that he is contesting.  The record is silent as to whether the procedures in April and July 2008 were resolved by termination or by another solution.
Furthermore, according to Complainant’s own testimony, PECO complied with 52 Pa.Code § 56.94 in that the Company made personal contact with a responsible ratepayer on June 23, 2009.  Tr. 10.  The Company went beyond the regulations and extended another fifteen days to pay for services rendered.  Complainant admitted that he filed the instant consolidated Complaints rather than meet the offer extended by the Company.  Tr. 10.

PECO adequately rebutted the allegation by Complainant that no notice was received regarding termination of services at his service address prior to June 23, 2009.  Complainant has not provided any evidence to refute or rebut the evidence provided by PECO that notices were delivered by mail and phone in compliance with Commission regulations.  The record evidence does not support a finding that PECO failed to comply with PUC statute and procedure to provide notice of termination to the Complainant.  Complainant has failed to sustain his burden of proof. 

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. The Commission can grant payment arrangements to customers that have not received a Commission payment arrangement previously.  66 Pa. C.S. § 1405(a) and (b).

5. Complainant has sustained his burden of proof regarding his request for a payment arrangement.
6. Complainant has not sustained his burden of proof regarding no notice provided for termination of services.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaints filed by Mark Mazza against PECO Energy Company at Docket Nos. C-2009-2118230 and C-2009-2120401 are sustained, in part and denied, in part.
2. That Mark Mazza shall make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.


3.
That if Mark Mazza does not keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate his PECO services in accordance with the Commission’s statute and regulations.


4.
That the Secretary’s Bureau shall mark the record at Docket Nos. C-2009-2118230 and C-2009-2120401 closed.

Date: July 26, 2010



















Angela T. Jones









Administrative Law Judge
� 	This docket was not assigned to the undersigned ALJ. 


	� 	Furthermore, the continuance request demonstrated that the Complainant knew that the undersigned ALJ was the presiding officer of the consolidated dockets.


	� 	Mazza Exhibit 5 was stamped received by Secretary’s Bureau on June 1, 2010.  The ALJ explained to the Complainant that the timestamp may be used as evidence that the proper procedure was not followed, that is,


§ 5.342. Answers or objections to written interrogatories by a party.


   (g)  Motion to compel. Within 10 days of service of an objection to interrogatories, the party submitting the interrogatories may file a motion requesting the presiding officer to dismiss an objection and compel that the interrogatory be answered.  If a motion to compel is not filed within 10 days of service of the objection, the objected to interrogatory will be deemed withdrawn. 


52 Pa.Code § 5.342(g)(Emphasis added).  The Complainant must file the Motion to Compel within 10 days of service of the objection by PECO.  


	� 	“Congress has taken action to keep the � HYPERLINK "http://aspe.hhs.gov/poverty/09poverty.shtml" �2009 poverty guidelines� in effect until at least May 31, 2010.  Congressional actions on this matter have been in response to a decrease in the annual average Consumer Price Index (CPI-U) for 2009, projected during 2009 and announced on January 15, 2010.  In the absence of legislative change, this decrease - the first since the poverty guidelines began to be issued in 1965 - would have required HHS to issue 2010 poverty guidelines that were lower than the 2009 poverty guidelines…” See hyperlink at � HYPERLINK "http://aspe.hhs.gov/poverty/index.shtml" �http://aspe.hhs.gov/poverty/index.shtml� (Emphasis added).


	� 	PECO also provided notices subsequent to the disputed attempted termination; however, Complainant did not challenge termination notice subsequent to the attempt made by PECO on June 23, 2009.
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