BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Ronald Walker	:
				:
v.					:		F-2009-2108178 
		:
Philadelphia Gas Works	:


INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


HISTORY OF THE PROCEEDING

On May 14, 2009, Mr. Ronald Walker (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”). Complainant alleged the Company knew in 2004 that gas was being used illegally at 6523 Lebanon Avenue, Philadelphia, Pennsylvania (”Service Address”) and did not shut-off the service.  Complainant further alleged that the tenants residing at the Service Address were responsible for the billed gas service.  Complainant argued that he is not responsible for all gas usage at the Service Address. 

On or about June 8, 2009, Laureto Farinas, Esquire, counsel for PGW, filed an Answer denying that the Company knew conclusively that gas service was illegally turned on at the Service Address in 2004.  PGW further asserted that gas service was terminated on May 23, 2003 for non-payment.  On September 16, 2004, PGW found that gas was on at the curb.  On October 4, 2004, PGW was contacted to have the gas service turned on but the Company was unable to gain access to the Service Address.  According to Company documentation for the meter, there was no gas activity from the turnoff date of May 23, 2003. 

On March 12, 2009, PGW went to the Service Address to exchange the meter under its meter reclamation program.  PGW was unable to gain access to the Service Address but the Company's serviceperson noticed that the curb box had been dug out and that gas service was on.  PGW left a 72 hour shut-off notice at the Service Address.

On March 17, 2009, PECO gained access to the Service Address and found a tampered meter bypass.  The electronic receiver transmitter (“ERT”) was cracked and the red clubs were removed from the gas meter.  The PGW serviceperson noted that the curb valve was obstructed.  PGW shut off the gas service.  On March 17, 2009, the Complainant applied for gas service at the Service Address.

On March 24, 2009, PGW determined that the Complainant was responsible for unauthorized usage associated with the bypass totaling $14,151.15 for the period of March 17, 2005 through March 17, 2009.  On April 3, 2009, PGW revised its calculation for the unauthorized usage determining Complainant was responsible for $8,271.66 from October 10, 2005 through March 17, 2009. 
 
On July 8, 2009, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, October 13, 2009, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  

By Prehearing Order dated July 14, 2009, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing. 

		On October 13, 2009, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present as counsel for PGW accompanied by one witness.  Complainant requested a continuance as he felt the situation would be more advantageous to him if he had a lawyer.  PGW did not object to the continuance request and suggested that settlement negotiations would proceed more smoothly if Complainant were represented by counsel.  The undersigned ALJ granted the continuance request. 
		On October 26, 2009, a Hearing Notice was sent scheduling a Further In-Person Hearing on Friday, December 18, 2009, at 10:00 a.m. with ALJ Jones presiding.  

		On December 18th, 2009, a Further In-Person Hearing convened as scheduled. Mr. Walker was present, represented himself[footnoteRef:1] and presented one exhibit.  Mr. Farinas was present and presented one witness, Ms. Wendy Vacca, and six exhibits.  PGW Exhibits 1, 2, 3, 4, and 6 were admitted into the record.  During the course of the hearing PGW noticed that PGW Exhibit 5 was missing a page.  Also Walker Exhibit 1 did not have the requisite copies.  The two hearings resulted in 127 pages of testimony in transcript.  By Order dated December 30, 2009, Revised PGW Exhibit 5 and Walker Exhibit 1 were admitted into the record.  The record was closed January 11, 2010.   [1: 	 	Mr. Walker represented that he did gain counsel.  However his counsel had a conflict with the scheduled hearing date and was unable to attend.  Tr.(12-18-09)  4.] 


		By Order dated May 5, 2010, the undersigned ALJ re-opened the record for more specificity in the calculation of the gas used after 2006.  The ALJ requested the parties to present material facts regarding the fire at the Service Address, the incarceration of the Complainant and the calculation of gas usage at the Service Address.  The Further In-Person Hearing was scheduled for Friday, May 7, 2010, at 10 a.m.

		The parties convened as scheduled at the Further In-Person Hearing.  Complainant requested additional time to provide documentation to support the fire at the service address and dates regarding his incarceration.  Respondent did not object to the request.  Complainant was given until close of business on May 14, 2010, to provide the appropriate documents.  Respondent was given until May 21, 2010, to use the dates provided to amend the calculation of the gas usage and present an amended PGW Exhibit 5.

		By facsimile dated May 13, 2010, Complainant provided what was marked as Walker Exhibit 2 which was submitted in compliance with the direction of the undersigned ALJ for additional documents to the record.  The undersigned ALJ forwarded Walker Exhibit 2 to the Secretary’s Bureau to be filed with the Commission.  By electronic mail dated May 21, 2010, Mr. Farinas submitted what was marked as Amended PGW Exhibit 5 and the undersigned ALJ filed it with the Commission.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant, Mr. Walker, owned as a rental property 6523 Lebanon Avenue, Philadelphia, PA.  Tr. 6.[footnoteRef:2] [2: 	 	All “Tr” transcript references are to the transcribed testimony on December 18, 2009.] 


2. The Complainant’s property caught fire on September 6, 2006,[footnoteRef:3] and Complainant was incarcerated from 2006-2007.  Tr. 6, 12, 25, Walker Exhibit 2. [3: 	 	PGW stipulates that there was a fire at 6523 Lebanon Ave.  Tr. 35.] 


3. The bulk of the fire was in the first and second floors of the house.  The basement and its contents including the gas-fired house heater and water heater were not damaged.  Tr. 37.

4. Complainant never removed the gas-fired house heater or water heater from the basement after the fire.  However while Complainant was incarcerated, in 2006-2007, someone broke into the house and stole all the copper pipes and the hot water heater.  Tr. 37-39.

5. Complainant was incarcerated from June 13, 2006, to October 16, 2007, when he was released.  Walker Exhibit 2.

6. Complainant’s rehabilitated property currently has electric service, no gas service. Tr. 6-7. 

7. Complainant started rehabilitating the Service Address after he was released from prison in October 2007.  Tr. 6, 25, Tr2. 12, and Walker Exhibit 2.[footnoteRef:4] [4: 	 	All “Tr2” transcript references are to the transcribed testimony on May 7, 2010.
] 


8. Complainant stated that his sons were renovating the Service Address while he was incarcerated.  The Complainant’s sons began to have access to the property to rehabilitate it in February or March 2007.  Tr2. 12-13. 

9. Complainant stated no one was authorized to have access or live at the Service Address from September 6, 2006, (the fire) through February or March 2007 (when the rehabilitation began).  Tr2. 13-16.

10. Complainant recalled gas service was obtained for a tenant in the property in 2004.  The property was heated by gas and had gas appliances.  Tr. 7, 28.

11. The gas appliances and heating devices were destroyed and removed because of the fire.  Tr. 28-29.

12. Complainant stated that he requested gas service for heat sometime in March 2009 because it was too cold in the property.  Tr. 7-8.

13. Complainant admitted that he installed an electric hot water heater and electric baseboard heat.  However, Complainant acknowledged that his electric bill was extremely high, so he investigated gas heat in March 2009.  Tr. 8-9. 

14. Complainant owned the property from 1999 or 2001 through 2004 as a rental property.  Tr. 9-10.

15. Complainant’s leases on the property were always verbal; nothing written.  The understanding was that the tenant was to pay for the gas service.  Tr. 10-11, 36.

16. When Complainant heated the house prior to the fire in September 2006, the gas-fired house heater heated the entire property.  Tr. 36.

17. Complainant admitted that he never notified PGW that the property was rental property or that the tenants were responsible for the billed gas service.  Tr. 11.

18. Complainant assumed that the tenant gave PGW the information about renting the property.  However, Complainant admitted there was no written lease to give PGW.  Tr. 11-12.

19. Complainant had multiple tenants, not just one tenant, from 1999 or 2001 through 2004.  Tr. 12.

20. Complainant received gas service from PGW in 1986 at a different address.  Tr. 13-14.

21.  When Complainant called PGW to request gas service at 6523 Lebanon Avenue, he was given the same account number that he had in 1986.  Complainant was told that there was an unauthorized use of gas service at 6523 Lebanon Avenue.  Tr. 14.

22. Complainant was told that the gas service was supposed to have been shut-off from the meter on May 23, 2003, however, on September 15, 2004, it was discovered that gas service was on.  Tr. 15-16.

23. Complainant was told that a letter giving 72-hour notice before termination was sent on September 17, 2004, to the Service Address.  Tr. 16-17.

24. On September 20, 2004, PGW sent an employee to shut the gas off.  The employee reported that cement was in the hole which prohibited turning the gas off at the curb.  Tr. 17.

25. Complainant assumed there was no further activity regarding the Service Address after September 20, 2004, until he requested service in March 2009.  Tr. 17.

26. Complainant assumed that PGW turned off the gas from the curb on September 20, 2004.  Complainant also thought that garbage and/or debris was pulled out of the vicinity where the valve was to turn the gas off at the curb.  Tr. 19.

		27.	Complainant admitted he had cement work done on the side of the house at the Service Address.  The gas meter is in front of the house.  Tr. 26.  

		28.	Complainant took the cover off the gas tank in March 2009.  Tr. 26-27.

		29.	Complainant stated that the whole house at 6523 Lebanon Avenue was gutted after the fire.  Tr. 29

		30.	Complainant stated that a gas house heater was in 6523 Lebanon Avenue but was not connected.  Tr. 32.

		31.	Complainant testified that vandals broke into the Service Address and stole the hot water heater in 2006 after the fire.  Tr. 38-39, 42.

		32.	Ms. Wendy Vacca has been an employee of PGW for eight years.  She was a call representative for the first three years and the last five years she has been a customer review officer.  Tr. 53.

		33.	As a customer review officer Ms. Vacca reviews and investigates formal and informal complaints with the Commission.  She investigated and reviewed the Complaint of Mr. Walker.  Tr. 54.

		34.	PGW records indicate that service was shut-off at the property for non-payment on May 22, 2003.  Tr. 84.

		35.	On September 15, 2004, gas was found on at the curb box.  Tr. 56 and PGW Exhibit 1.
		36.	The protocol for PGW once the Company finds gas on illegally is to investigate.  The investigation is done by the meter investigation unit.  The result of the investigation may be to shut-off the gas or leave a shut-off notice or contact the owner, but it is handled specific to the individual circumstances.  Safety is of top priority in the decision process of what action to take.  Tr. 85-88, 101-102.

		37.	Ms. Vacca did not know if PGW tried to contact the owner of the property once it was discovered that the gas was on, but there was an obstruction to turn the gas off at the curb box.  Tr. 87.

		38.	A PGW crew would dig up the street to turn the gas off on a second instance of gas service theft at a property.  If there is a curb valve present, the Company usually does not dig.  Tr. 88-89.

		39.	If the curb valve is obstructed, PGW may choose to dig or may choose not to dig.  Tr. 89.

		40.	Sometimes PGW personnel take pictures of a tampered meter before they remove it from the premises, and sometimes they do not.  It is at the discretion of the PGW personnel on the premises.  Tr. 90.

		41.	In the instant case, PGW took a picture of the meter to show the condition of the meter.  Tr. 91, PGW Exhibit 4.

		42.	On September 20, 2004, PGW sent out the meter investigation unit which left a 72-hour notice before shut-off at the Service Address and found the curb box full of cement.  Tr. 56-57, 84 and PGW Exhibit 1.

		43.	On October 5, 2004, PGW received an application for service at the Service Address.  On October 11, 2004, PGW was unable to gain access to the property and had to reschedule a turn on of service.  PGW never gained access to the property.  Tr. 57 and PGW Exhibit 1.

		44.	On March 12, 2009, PGW personnel went to the property to reclaim the meter due to no activity, but found the gas line on and the curb box filled with trash.  PGW left a 72-hour notice at the Service Address.  Tr. 57-58, 62 and PGW Exhibit 1, 3.

		45.	On March 16, 2009, PGW personnel went to the property and re-curbed the gas line or shut gas off at the curb.  Tr. 58, 62 and PGW Exhibit 1, 3.

		46.	On March 17, 2009, Mr. Walker contacted the Company to establish gas service at the Service Address.  Tr. 59 and PGW Exhibit 1.

		47.	PGW was at the property on March 17, 2009, and found a tampered meter bypass, a cracked automatic meter reading (“AMR”) device, removed red plugs and an obstructed curb valve.  Tr. 59, 62-63, 68, 72-73 and PGW Exhibit 1, 3, 4.

		48.	The plugs hold the automatic meter reading device in place.  Removal of the plugs indicates tampering with the AMR device which can result in gas being used without being recorded.  Tr. 63.

		49.	On March 17, 2009, PGW personnel filled out a theft of gas report at the Service Address.  The report indicated that a bypass was found at the property.  Tr. 64 and PGW Exhibit 4.

		50.	There was a 105 BTU capacity house heater and a 36,000 BTU water heater found at the property.  Tr. 65-66 and PGW Exhibit 4.

		51.	PGW recovered the meter at the property and shut-off the gas service on March 17, 2009.  Tr. 66 and PGW Exhibit 4.

		52.	Mr. Walker has been the owner of 6523 Lebanon Avenue since October 12, 1999.  Tr. 60 and PGW Exhibit 2.

		53.	PGW records a visit to any property through its service order maintenance.  Tr. 60.

		54.	PGW visited the Service Address on May 22, 2003.  Gas service was shut-off for nonpayment.  As of May 22, 2003, PGW no longer served gas to 6523 Lebanon Avenue.  Tr. 61 and PGW Exhibit 3.

		55.	PGW procedure when a customer calls to initiate service the same day gas is shut-off after theft of gas is discovered, is to contact the meter investigation unit.  Tr. 68.   

		56.	Because the AMR was damaged during the alleged bypass period of October 10, 2005, through March 17, 2009, PGW was unable to record the actual amount of gas used at the property.  Tr. 74-75.

		57.	PGW records show that gas was on after it was turned off for non-payment at the property on the following dates:

		a. September 16, 2004;
		b. September 20, 2004, PGW left 72-hr. notice;
		c. March 12, 2009;
		d. March 16, 2009; and 
		e. March 17, 2009 is when PGW shuts off the gas at the curb valve.


Tr. 95-98.

		58.	Gas flows if the AMR is cracked or otherwise damaged, but there is no recorded usage; consumption of gas is not registered.  Tr. 102.

		59.	PGW has software in place that picks up accounts that aren’t registering metered consumption of gas.  Ms. Vacca does not recall when that software was implemented.  Tr. 108.

		60.	PGW stopped receiving a record of gas consumption on May 23, 2003.  Tr. 104-08 and Walker Exhibit 1.

		61.	On October 3, 2004, a meter change was requested at the property.  At this time a tenant was living in the property.  Tr. 109-11 and PGW Exhibit 1.

		62.	PGW understands that the Company can only back bill for four years.  In the instant case, the four-year statute of limitation period is March 17, 2005, through March 17, 2009.  PGW is holding the tenant to the property responsible for the gas service usage from March 17, 2005, through October 10, 2005.  Tr. 115.

		63.	PGW used prior actual consumption at the property to calculate gas usage during the alleged bypass period.   

	Read date
	Days
	Usage (ccf)

	11/09/2001
	16
	14

	12/11/2001
	32
	125

	01/11/2002
	31
	252

	02/11/2002
	31
	237

	03/12/2002
	29
	215

	04/11/2002
	30
	159

	05/10/2002
	29
	57

	06/11/2002
	32
	37

	07/11/2002
	30
	29

	08/09/2002
	29
	27

	09/10/2002
	32
	32

	10/09/2002
	29
	30

	Total
	350
	1,214



PGW calculated 1,214 ccf /year or 101 ccf/month.  Tr. 76 and Amended PGW Exhibit 5.

		64.	PGW amended the calculation to account for the incarceration of the Complainant.  PGW calculated gas usage from October 10, 2005, through June 13, 2006, and then again from March 1, 2007, through March 17, 2009.  Amended PGW Exhibit 5. 

		65.	PGW calculated the degree days from October 10, 2005, through June 13, 2006, to be 246 days or 8 months[footnoteRef:5] and 4,136 degree days.  8 months x 101 ccf/month = 808 ccf for the period from October 10, 2005, through June 13, 2006.  Amended PGW Exhibit 5. [5: 	 	246days x 1month/30 days = 8.2 months.] 


		66.	PGW calculated the bill for residential gas usage of 808 ccf from October 2005 through June 13, 2006, to be $1,671.24.  Amended PGW Exhibit 5. 

		67.	PGW calculated the degree days from March 1, 2007, through March 17, 2009, to be 747 days[footnoteRef:6] and 9,665 degree days.  One month = 101ccf; therefore 25 months = 2,525 ccf.  Amended PGW Exhibit 5. [6: 	 	747 days = 25 months.  ] 


		68.	PGW calculated the bill for residential gas usage of 2,525 ccf from March 1, 2007, through March 17, 2009, to be $5,032.18.  Amended PGW Exhibit 5. 

		69.	PGW calculated the grand total of amount owed for bypassed gas usage from October 10, 2005, through June 13, 2006, ($1,671.24) and March 1, 2007, through March 17, 2009, ($5,032.18) to be $6,703.42 ($1,671.24 + $5,032.18 = $6,703.42).  Amended PGW Exhibit 5.

		70.	Ms. Vacca agreed that it is reasonable for PGW to calculate the gas usage based upon information provided by the Complainant of habitability and occupancy of the Service Address.  Tr2. 23.


DISCUSSION

		The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.

		To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
		Complainant was living at the Service Address and requested gas service on March 17, 2009, when PGW discovered gas service on illegally.  PECO then turned off the gas service at the curb.  Complainant contends that he requested gas service because his electric heating bills were high and gas heat may be cheaper.  Tr. 9.  Complainant also stated that he preferred cooking with gas instead of electric because he burned the bottom of his pots and pans using an electric stove to cook.  Tr. 28.  

The heating season had begun before March 2009.  In fact, the heating season is well underway and almost concluded by March 17, 2009.  Either Complainant or his sons had been working on the rehabilitated property since sometime in February or March 2007.  Tr2. 12-13.  Complainant should have experienced the winter seasons of 2007-2008 and 2008-2009.  Lastly, Complainant conceded that tenants that lived at the Lebanon property before he occupied the property had gas service.  Thus, gas service usage and appliances were at the property prior to Complainant’s occupancy and the gas heater remained at the property.  Tr. 28, 32. 

Although the Complainant’s explanation is plausible, I do not find it credible.  The timing of the request for gas service is inescapably compelling as it is immediately after gas service is turned off by PGW.  It is simply too much of a coincidence that Complainant came to the realization of gas cooking and heat preferable to electric cooking and heat, and contacted PGW to turn on gas service the same day that PGW turned off the gas for unauthorized usage at the Service Address.  Furthermore, the property had been heated by gas service prior to the occupancy of the Complainant; and therefore, the property had the infrastructure for gas heating. 

Additionally, I find the calculation of the consumption of gas during the alleged unauthorized usage by the Company reasonable.  PGW stipulated that there was a fire at the property.  Tr. 35.  The Complainant provided evidence of both the fire and his access or his sons’ access to the Service Address in February or March 2007 to rehabilitate the property.  Tr2. 12-13.  Complainant provided evidence of his incarceration and release.  Tr. 6, 12, 25, Walker Exhibit 2.  PGW used this information to calculate the amount of gas illegally used; and therefore, the amount of money owed for usage over the period of illegal usage of gas service.  

The record evidence supports that unauthorized use of gas service occurred at the Service Address when Complainant had access or occupied the property.  The record evidence also supports that the Complainant is the responsible adult occupant for the gas usage and corresponding amount owed, which is $6,703.42 for the period from October 2005 through June 13, 2006, and the period from March 1, 2007, through March 17, 2009.  

CONCLUSIONS OF LAW


		1.	The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  

		2.	“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant has not sustained his burden of proof regarding he is not responsible for unauthorized use of gas service.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Ronald Walker against Philadelphia Gas Works at Docket No. F-2009-2108178 is dismissed.

2. That Complainant, Mr. Ronald Walker, is directed to pay the amount owed for unauthorized usage of gas service, $6,703.42, within 30 days of entry of the Commission Order.

3. That if Mr. Ronald Walker fails to make satisfactory payment referenced in the above ordering paragraph, then Philadelphia Gas Works is authorized to suspend or terminate his Philadelphia Gas Works service in accordance with the Commission’s statute and regulations.

4. That the Secretary’s Bureau shall mark the record at Docket No. F-2009-2108178 closed.



Date: July 28, 2010											
								Angela T. Jones
								Administrative Law Judge
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