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OPINION AND ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition is a Joint Settlement Agreement (Settlement) filed on March 1, 2010, by counsel for American Road Lines, Inc. (Respondent) and the Commission’s Law Bureau Prosecutory Staff (LBPS) in the above-captioned Complaint proceeding.
History of the Proceeding


We note initially that on the date of the alleged violation in the Complaint, the Respondent held a Certificate of Public Convenience (Certificate) which was issued on July 5, 2001, at Docket No. A-00117859.


On August 17, 2009, the Bureau of Transportation and Safety (BTS), filed a Complaint with the Commission at Docket No. C-2009-2046450, alleging that the Respondent violated 66 Pa. C.S. § 512, 52 Pa. Code §32.2(c) and 52 Pa. Code §§ 32.11(a), 32.12(a) or 32.13(a), for its failure to maintain evidence of cargo insurance on file with the Commission.


The Complaint advised the Respondent that it must file an Answer to the Complaint within twenty days of the date of service of the Complaint.  In the event that an Answer was not filed, BTS would request the Commission to issue a Secretarial Letter which imposed a civil penalty of $250.00 and cancellation of the Respondent’s Certificate.  


The Respondent requested, and BTS granted, an additional thirty days, or by October 8, 2009, within which to file its Answer to the Complaint.


On October 1, 2009, the Respondent filed, through counsel, its Answer and New Matter, requesting that the proposed civil penalty of $250.00 be lowered because there had been no lapse in its insurance coverage. 


However, Commission records indicate that, by check dated September 17, 2009, and received by the Commission on September 23, 2009, the $250.00 penalty was paid by the Zurich American Insurance Company, the Respondent’s insurer.  We have learned that neither the Respondent nor its counsel were aware that this penalty had been paid.



Thereafter, LBPS and the Respondent conducted settlement negotiations concerning the instant Complaint, which culminated in the Settlement Agreement (Settlement).  The terms and conditions of the proposed Settlement are as follows:



1.
The Respondent agrees that evidence of cargo insurance


was not filed with the Commission, and that this violation was



unintentional.



2.
The Respondent agrees to pay a civil penalty of $100.00



for this violation.



3.
The Respondent agrees that it will comply with the Public



Utility Code and the Commission’s Regulations and Orders in the



future and take appropriate steps to alleviate future misconduct



and/or noncompliance.
Discussion


After a review of the terms of the Settlement, we are satisfied that the Settlement is in the public interest.  We further find that approval of this Settlement is consistent with the final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and the Commission’s Regulations at 
52 Pa. Code § 69.1201.


Under the Policy Statement, the Commission will consider the following criteria:



1.
Whether the conduct and the consequences of the conduct at issue were of a serious nature.  When the conduct and its consequences are serious, a higher civil penalty may be warranted.


2.
Whether the regulated entity made an effort to modify internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  Those remediation measures may include activities such as training and improving company practices and supervision.





3.
The number of customers affected and the duration of the violation.



4.
The compliance history of the regulated entity which committed the violation.  



5.
Whether the regulated entity cooperated with the Commission’s investigation.  Evidence of bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.



6.
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.



7.
Other relevant factors.


The first criterion is whether the conduct and the consequences of the conduct are serious.  When the conduct is of a serious nature, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as errors in administrative filings or other technical errors, it may warrant a lower penalty.  In this case, the Respondent did not act intentionally.  In fact, after receiving the Complaint, the Respondent conducted an investigation and discovered that its cargo insurance carrier filed a Form K with the Commission, on or about June 16, 2009, which provided a thirty day expiration period. Additionally, the Respondent avers that the premium for the renewal of its cargo insurance coverage was paid, but that the insurance carrier failed to file a Form H with the Commission to verify that the Respondent had cargo insurance in effect.  


The second criterion is whether the regulated entity has made an effort to modify internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  In this case, the Respondent has agreed to be more vigilant in the future in ascertaining whether its insurance carrier follows through in timely filing the required Form Hs with the Commission.




The third criterion is the number of customers affected and the duration of the violation.  We are unable to determine how many customers may have been affected during the time specified in the Complaint.


The fourth criterion is the compliance history of the regulated entity which committed the violation.  In this case, the Respondent has a very good compliance history.  This is the first and only violation for which a Complaint has been issued against the Respondent since it received its property operating authority in 2001. 


The fifth criterion is whether the regulated entity cooperated with the Commission’s investigation.  LBPS states that the Respondent fully cooperated with Commission Staff in this proceeding, noting that it returned all telephone calls promptly and answered all questions completely.


The sixth criterion is whether the amount of the proposed civil penalty is sufficient to deter future violations.  LBPS submits that the Respondent’s payment of the agreed upon civil penalty of $100.00 constitutes a reasonable and appropriate resolution of this proceeding and is intended to secure future compliance.


Because the original civil penalty of $250.00 has already been received and processed by the Commission, we will direct that a refund be issued in the amount of $150.00 and made payable to the Zurich American Insurance Company.  We note, however, that counsel for the Respondent has requested that this refund check be mailed to him so that he may forward the refund, along with a letter of explanation, to the appropriate person at the company.
Conclusion


It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement.  The Settlement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of full litigation and the possibility of appeals.   Accordingly, we find that the proposed Settlement entered into between LBPS and the Respondent is in the public interest and merits approval; THEREFORE,


IT IS ORDERED:

1.
That the Settlement Agreement entered into between the Law Bureau’s Prosecutory Staff and American Road Lines, Inc., filed on March 1, 2010, which resolves the above-captioned Complaint, is approved.  


2.
That the Complaint of the Commission’s Bureau of Transportation and Safety, at Docket No. C-2009-2046450, filed on August 17, 2009, is sustained. 

3.
That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety.

4.
That a copy of this Opinion and Order shall be served on the Office of Administrative Services, Financial and Assessment Section.  

5.
That the Office of Administrative Services, Financial and Assessment Section, is directed to issue a refund in the amount of $150.00, made payable to the Zurich American Insurance Company.  The refund check shall be mailed to the Respondent’s counsel at the following address:



David M. O’Boyle, Esquire


Wick, Streiff, Meyer, O’Boyle & Szeligo, P.C.



1450 Two Chatham Center



112 Washington Place



Pittsburgh, PA  15219-3455


6.
That the Secretary mark this case closed.
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  May 6, 2010
ORDER ENTERED: May 11, 2010
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