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OPINION AND ORDER


BY THE COMMISSION:

Introduction

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition of PECO Energy Company (PECO) for Expedited Approval to Increase the Load Cap for the Small Commercial Customer Class in its Spring 2010 Default Service Procurement (Petition) filed by PECO on April 14, 2010.  The Petition was served upon, but has not been objected to by, the Parties to this proceeding.[footnoteRef:1]  Petition at 4, ¶ 10. [1: 		The following Parties joined PECO in the original Joint Petition for Settlement: the Office of Trial Staff (OTS); the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); the Philadelphia Area Industrial Energy Users Group (PAIEUG); Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc. (Constellation); the City of Philadelphia (City of Philadelphia); Direct Energy Services, Inc. (Direct Energy); Dominion Retail, Inc. (Dominion Retail); the Retail Energy Supply Association (RESA); the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia and Association of Community Organizations for Reform Now (TURN et al.); and Reliant Energy, Inc. (Reliant).  Consolidated Edison Solutions, Inc. (ConEd Solutions), which was also a Party to the case, did not oppose the Settlement.] 

		
Procedural History

		On September 10, 2008, PECO filed with the Commission a Petition (DSP Petition) requesting that the Commission approve PECO’s Default Service Program and Rate Mitigation Plan to establish rates, terms and conditions for the provision of default service for the period January 1, 2011, through May 31, 2013, for those customers who do not take service from an alternative electric generation supplier (EGS) or whose contracted generation is not delivered.  The DSP Program is designed to ensure that PECO’s default service customers have access to a reliable supply of generation and to help them manage the transition from capped generation rates to market-priced rates that will occur on January 1, 2011.

		On March 10, 2009, a Joint Petition for Settlement (Settlement Petition) was filed by PECO and the Parties to this proceeding.  On March 23, 2009, a Recommended Decision in this case was issued recommending that the Commission adopt the proposed Settlement without modification as fair, reasonable and in the public interest.  R.D. at 5.

		On June 2, 2009, the Commission entered an Opinion and Order at this docket adopting the proposed Settlement but without any determination regarding the justness, reasonableness and lawfulness of the continuation of the Nuclear Decommissioning Cost Adjustment Clause for future ratemaking purposes after the expiration of PECO Energy Company’s rate caps on December 31, 2010.  Opinion and Order of June 2, 2009 at 9.

		On April 14, 2010, PECO filed the present Petition requesting that the Commission amend the Settlement and the related Default Service Order at Paragraph 38 to permit PECO to increase the load cap from 65% to 67% for its Spring, 2010 default service procurement for the Small Commercial customer class.  This request is made in order to support increased bidder participation.

Discussion

		The Joint Petition for Settlement originally adopted by the Commission is a three volume document which provided that PECO’s revised default service provider program (Revised DSP Program) will have a twenty-nine-month term, beginning January 1, 2011, and ending May 31, 2013.  PECO’s default service customers will be divided into four procurement classes: a Residential class, a Small Commercial class (for non-residential customers with peak demand up to 100 kW), a Medium Commercial class (for non-residential customers with peak demand of greater than 100 kW up to 500 kW), and a Large Commercial and Industrial class for non-residential customers with peak demand in excess of 500 kW. R.D. at 7.

		For the Small Commercial class, PECO will enter into competitively procured contracts for load-following, full requirements default supply service.  Approximately seventy percent (70%) of Small Commercial class customer load will be served through contracts with a term of one year, while approximately twenty percent (20%) of load will be served through contracts with a term of two years.  Approximately ten percent (10%) of the Small Commercial class customer load will be served through competitively procured contracts for load-following, full requirements default supply service with the price for energy in each contract set to be the hourly price of the PJM day-ahead wholesale “spot” energy market during the term of delivery.  R.D. at 8.

		The Parties resolved other procurement-related issues, including a limitation that a single supplier shall provide no more than sixty-five percent (65%) of the load of a procurement class.  R.D. at 9.  It is this provision, relative to the Small Commercial class, that PECO now seeks to amend for its Spring 2010 Default Service Procurement.

		PECO avers that it will be procuring products to meet the default service requirements of the Residential, Small Commercial, Medium Commercial, and Industrial customer classes this Spring, and that only three “tranches” (the obligation to serve a percentage of default service load) for the Small Commercial customer class will be available for bidding.  Given the existing load cap of 65%, bidders will be limited to bidding for only one tranche, since the awarding of two tranches (i.e., 67%) would exceed the load cap.  Petition at 3, ¶¶ 6-7.  PECO contends that, in order to increase bidder participation in the Spring procurement for the Small Commercial customer class, NERA[footnoteRef:2] has recommended that the load cap be increased from 65% to 67% for this single procurement.  This increase would allow a supplier to win two out of three tranches for delivery of the full requirements product, and NERA believes this possibility will make the product more attractive to potential bidders and help achieve a more competitive price.  Petition at 3, ¶ 8. [2: 	 	NERA Economic Consulting, Inc. (NERA) was appointed as independent evaluator for PECO procurements under the default service program.
] 


		PECO goes on to state that this issue is not presented in procurements scheduled for other customer classes in Spring 2010 or in the future under the Default Service Order.  Therefore, in order to implement this recommendation, PECO proposes that the first sentence of Paragraph 38 of the Settlement be amended to provide as follows: “A single bidder shall supply no more than sixty-five percent (65%) of the load of each procurement class (the “load cap”), except that during the Spring 2010 procurement the load cap shall be raised to 67% for the Small Commercial customer class.”  Petition at 3-4, ¶ 9.  PECO concludes by stating that its request for expedited treatment is necessary so that the rules for the procurement are fully known to bidders before they are required to submit additional material relating to their participation in the Spring 2010 procurement. Petition at 4, ¶ 11.

		PECO filed its Petition pursuant to 66 Pa. C.S. § 703(g):

The commission may, at any time, after notice and an opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as herein provided for original orders.

		 
		Because the Petition and its request for amendment of a Commission order was filed by the utility and served on all of the parties in interest (none of which object to the request), it is not necessary to set a hearing in this matter.  Rather, we view the Petition as a Petition for Relief permitted under the provisions of 52 Pa. Code §5.572(d):  “Petitions for rescission or amendment may be filed at any time according to the requirements of Section 703(g) of the act (relating to fixing of hearings).”

		Consistent with Section 703(g), Section 5.572 of our Regulations, supra, and judicial and administrative precedent, the standards for a petition for relief following a final decision were set forth in Duick v. PG&W, 56 Pa. P.U.C. 553 (December 17, 1985).  Duick held that a petition for reconsideration under Section 703(g) may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  However, there is no requirement that a petitioner allege that there is new evidence for the Commission to consider a petition for rescission or amendment.  West Penn Power Co. v. Pa. P.U.C., 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

		In this case, we accept the uncontested assertion, supported by NERA, that increasing the load cap from 65% to 67% for the Small Commercial customer class would allow a prospective supplier to win two out of three tranches for delivery of the full requirements product, and that this possibility may make the product more attractive to potential bidders and thus help to achieve a more competitive price.  We find such an outcome, in the facts specific to this Petition, in the public interest and so will grant the Petition.

Conclusion

	Based upon our review of the underlying record in this proceeding, the supporting statement of NERA Economic Consulting, Inc. and the non-opposition of the Parties, we will grant the Petition of PECO Energy Company for Expedited Approval to Increase the Load Cap for the Small Commercial Customer Class in its Spring 2010 Default Service Procurement as in the public interest and in accord with the rules and regulations of the Commission and with the provisions of the Pennsylvania Public Utility Code; THEREFORE,


	IT IS ORDERED:

	1.	That the Petition of PECO Energy Company for Expedited Approval to Increase the Load Cap for the Small Commercial Customer Class from 65% to 67% in its Spring 2010 Default Service Procurement  is granted.

	2.	That Paragraph 38 of the March 10, 2009, a Joint Petition for Settlement is amended to read as follows: “A single bidder shall supply no more than sixty-five percent (65%) of the load of each procurement class (the “load cap”), except that during the Spring 2010 procurement the load cap shall be raised to 67% for the small commercial customer class.”

	 
[image: ]						BY THE COMMISSION,


						Rosemary Chiavetta
						Secretary

(SEAL)
ORDER ADOPTED:  May 6, 2010

ORDER ENTERED:  May 11, 2010
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