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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of James S. Smith, Jr., received on March 15, 2010,
 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued March 1, 2010.   No Reply Exceptions were filed by PECO Energy Company (PECO).  
History of the Proceeding


On July 2, 2009, Mr. Smith filed a Formal Complaint with the Commission against PECO.  Mr. Smith’s Complaint questioned the accuracy of bills rendered to him from PECO for electric service since 2003.  Mr. Smith alleged that the bills were based on a malfunctioning meter at his prior address.  The Complaint is an appeal from a decision on an informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) on June 16, 2009 at #2511068, which determined that: (1) Mr. Smith’s then-current account balance of $11,772.04 included a final bill of $11,127.75 associated with his former address: (2) PECO’s billings were based on consumption measured by actual meter readings; and (3) Mr. Smith had never complained that his meter was malfunctioning while at that address.



PECO filed its Answer and New Matter (Answer), denying the material averments of the Complaint.  PECO explained that Mr. Smith had never complained about his meter not functioning properly and that, when Mr. Smith filed a prior informal complaint with BCS in June 2007 at BCS #22543908, the only issue was a request for a payment arrangement.  PECO also asserted that the high balance is due to a long history of nonpayment.  As New Matter, PECO alleged that, pursuant to the three-year statute of limitations contained in 66 Pa. C.S. § 3314, claims relating to the period prior to March 2006 should not be addressed.  Attached to the Answer and New Matter were Exhibit 1, which consisted of PECO’s report dated June 21, 2007, provided to BCS and the associated BCS decision at #002254398, and Exhibit 2, an account history. 

A Hearing Notice dated September 19, 2009, informed the Parties that an initial hearing was scheduled for November 16, 2009, and that the case was assigned to ALJ Chestnut.  The Hearing Notice advised the Parties of the location, date and time of the scheduled hearing and warned in italicized type:  “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  

The ALJ issued a Prehearing Order dated September 24, 2009.  The Prehearing Order directed the Parties to comply with various procedural requirements (including submission of proposed exhibits, attorney representation, subpoenas, settlement discussions, and discovery) and directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing and explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code (Code), or a Commission Order or Regulation, and that he is entitled to the relief requested in the Complaint.

On November 5, 2009, the ALJ received a faxed request for a continuance from Mr. Smith because he had a hospital appointment scheduled for November 16, 2009.  PECO did not oppose the request.  By Order dated November 6, 2009, the ALJ granted the request and directed that the hearing be continued and rescheduled.  A notice dated November 10, 2009, informed the Parties that the hearing was rescheduled for 9:30 AM on February 9, 2010. 

The hearing convened as scheduled on February 9, 2010.  PECO was present with counsel and a witness and was prepared to proceed.  The ALJ waited until 10:00 AM but Mr. Smith did not appear, nor had he contacted the ALJ’s office to indicate that he would or would not appear.  The ALJ was informed by PECO’s counsel that Mr. Smith’s telephone number had been disconnected and that he had not responded to a letter sent to him by PECO.

The ALJ deemed Mr. Smith’s failure to appear at the location, date and time of the scheduled hearing as evidence that he did not wish to participate in the hearing and convened the hearing without him.  No witnesses were presented and no exhibits were introduced into the record.  PECO’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245 and the ALJ granted the Motion.  The record was closed at the end of the hearing on February 9, 2010.
In her Initial Decision, the ALJ confirmed the dismissal with prejudice of the Complaint for failure of Mr. Smith to appear at the scheduled hearing and prosecute the Complaint.  Mr. Smith’s Exceptions to the Initial Decision were received by the Commission on March 15, 2010.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In his Exceptions, Mr. Smith contends that he never received any notice of  the hearing for February 9, 2010.  Mr. Smith states that he has evidence supporting his complaint and that he wants to go forward.

The ALJ found that the Commission’s Hearing Notice and her Prehearing Order were not returned by the United States Postal Service.  I.D. at 5.  Accordingly, it is presumed that Mr. Smith received the Commission’s Hearing Notices and that he had sufficient notice of the location, date and time of the scheduled hearing.   Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974);  Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959). 

It would be unfair to require PECO, the Party that appeared for the hearing, to be inconvenienced when the other Party did not appear and did not show that his failure to appear was unavoidable.  In this instance, Mr. Smith was given a second opportunity to present his case, given the hospital appointment that necessitated the re-scheduling of the hearing.  I.D. at 3.  
We find that the ALJ correctly concluded that Mr. Smith waived his opportunity to participate in the hearing by his unexcused failure to appear.  I.D. at 4-5; 66 Pa. C.S. § 332(f).  Mr. Smith was afforded the opportunity for administrative due process.  As the Party bringing this Complaint, Mr. Smith bears the burden of proving, by a preponderance of the evidence, that he is entitled to relief.  By failing to appear and present any evidence in support of his Complaint, Mr. Smith has failed to meet his burden of proof.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  See also, Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion
Upon review and consideration of the record of this proceeding, we find that Mr. Smith has failed to meet his burden of proof; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Mr. James S. Smith, Jr., are denied.
     


2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut is affirmed, consistent with this Opinion and Order.


3.
That the Complaint of Mr. James S. Smith, Jr., docketed at C‑2009‑2119948 against PECO Energy Company is dismissed with prejudice.


4.
That the proceeding docketed at C‑2009‑2119948 shall be marked closed.
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: May 6, 2010
ORDER ENTERED: May 11, 2010
	�	Mr. Smith’s Exceptions were received by the Secretary’s Bureau without a Certificate of Service.  The Secretary’s Bureau sent a copy of the Exceptions to PECO on March 16, 2010, the date which was then deemed to be the filing date for the Exceptions in order to avoid prejudice to either Party.  
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