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:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On October 27, 2009 and March 30, 2010, Argento’s Pizza (Complainant) filed complaints with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent), Docket Nos. C-2009-2138055 and C-2010-2167822, alleging a billing dispute.  The Respondent filed answers and new matters dated November 16, 2009 and April 26, 2010 denying the material allegations of the complaints.  These complaints are consolidated under 52 Pa. Code § 5.81 to avoid unnecessary costs or delay because they involve the same question of law or fact.


A Hearing Notice dated May 14, 2010 notified the parties that an initial hearing on the complaints was scheduled for the morning of June 16, 2010 in Philadelphia.  It also notified them that they should be present when their case was called.    



On June 8, 2010, the Complainant’s President, Bruce Bottomley, requested a two-week continuance of the hearing because he was retaining a new attorney.  Mr. Bottomley also stated that the new attorney would directly communicate with the Philadelphia Office of Administrative Law Judge (OALJ).  On June 10, 2010, I granted the request.  No attorney ever communicated with me.



Hearing Notice dated June 24, 2010 scheduled a hearing for July 15, 2010.


A Prehearing Order dated May 14, 2010 advised the parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the parties, among other things, that a request for a change of the scheduled hearing date must be submitted in writing no later than five business days before the hearing, that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing, and that entities must be represented by an attorney, otherwise no individuals can testify before the Commission even though they have a personal knowledge of the case.  


On the date of the hearing, neither the Complainant nor its attorney was present; Laureto Farinas, Esquire, appeared on behalf of the Respondent.  He moved to dismiss the complaint with prejudice and asked that the Complainant be precluded from filing further complaints, formal or informal, against the Respondent because it was abusing the administrative process.  This motion and request will be discussed and granted below.     



The record closed at the conclusion of the hearing on July 15, 2010.
FINDINGS OF FACT


1.
Findings of Fact Nos. 1-9 set forth in the Initial Decision dated August 20, 2009 issued by Administrative Law Judge Jones on Argento’s Pizza’s complaints, Docket Nos. C-2008-2076985 and C-2009-2092648, are incorporated into this Initial Decision.


2.
The Complainant’s complaint at Docket No. C-2008-2076985 was scheduled for hearing on February 10, 2009, and the parties reached a settlement on February 9, 2009 which called for an initial payment of $5,000 on or before February 20, 2009.  The Complainant paid $5,000 by check on February 24, 2009 which was returned for insufficient funds on March 4, 2009 (Answer and New Matter dated November 16, 2009
).


3.
The Complainant’s complaint at Docket No. C-2008-2076985 was scheduled for a hearing on April 29, 2009, which hearing was requested to be continued at the request of the Complainant’s newly retained counsel.  The hearing was rescheduled for August 5, 2009.  Neither the Complainant nor its counsel appeared at the hearing.  The complaints at Docket Nos. C- 2008-2076985 and C-2009-2092648 were dismissed with prejudice (Answer and New Matter dated November 16, 2009).



4.
The Complainant has been in arrears and made payments by check without sufficient funds on 20 occasions during the existence of the Complainant’s account (Answer and New Matter dated November 16, 2009).



5.
The Complainant’s complaints at Docket Nos. C-2008-2076985 and C‑2009-2092648 alleged that the Respondent failed to credit its account with a $7,427.08 payment in August 2008 (Answer and New Matter dated April 26, 2010).


6.
On October 22, 2009, the Complainant filed a complaint at Docket No. C‑2009-2138055, alleging essentially that there were incorrect charges on its bill for gas service and that it received a shut off notice when the balance was $11,113.  It also stated it had all the receipts of payment to the Respondent (Complaint filed October 22, 2009). 



7.
On March 30, 2010, the Complainant filed a complaint with the Commission against the Respondent at Docket No. C-2010-2167822, alleging essentially that there were incorrect charges on its bill for gas service and that it received a shut off notice when the balance was $16, 825.  It also stated that it paid its gas bill with cashier checks and money orders, and that it disputed all the amount of this balance (Complaint filed March 30, 2010).


8.
On June 8, 2010, the Complainant requested a continuance of a hearing scheduled for June 16, 2010 because the Complainant’s President, Mr. Bottomley, was interviewing a new attorney.  The Complainant stated that the new attorney would communicate directly with the Philadelphia OALJ.       


9.
By April 26, 2010, the Complainant owed the Respondent $17,944.08 (Respondent Answer and New Matter filed April 26, 2010).


10.
The Complainant was provided a proper notice of the hearing.



11.
The Complainant failed to appear at the hearing.
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Under these principles the Complainant has the burden of proving by a preponderance of the evidence that the Respondent was responsible for the problems described in her complaint.  The Complainant could not sustain the burden of proof because it did not appear at the hearing.



The Commission has ruled that a lack of compliance with an administrative law judge’s order or the Commission’s procedural requirements provides justification for the Commission to act against the non-complying party.  Treffinger v. PPL Electric Utilities Corp., C-20027978, 2003 Pa. PUC Lexus 3 (March 3, 2003).


In addition, the Commission satisfied the requirement of giving administrative due process to the Complainant by providing timely notice of the hearing and the opportunity to be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  The Commission’s Hearing Notice of June 24, 2010, which informed the parties of the day, date and time of the hearing in this case, was mailed to the Complainant at the address provided on the formal complaint form.  The Commission’s Hearing Notice has not been returned by the United States Postal Service.  Therefore it is presumed that the Complainant received the Commission’s notice of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).



According to Section 1.24(a) and (b) of the Commission’s regulations, 52 Pa. Code § 1.24(a) and (b), individuals and attorneys appearing before the Commission are under a duty to promptly report to the Commission’s Secretary a change in address which occurs during the course of a proceeding.  Further, an entity must be represented by an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice.  Otherwise, no individuals, even an individual with personal knowledge of the case, may be allowed to testify on behalf of the entity.  Torino Incorporated v. PECO Energy Company, Docket No. C-2008-2034595 (Pa. PUC February 2, 2010); Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Pa. PUC February 4, 2010).


Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  



Finally, the Respondent requested that the Complainant be precluded from filing further complaints, formal or informal, against the Respondent because it had abused administrative process.


The Commission found abuse of administrative process in a host of cases.  One of the leading cases is Grossman v. Bell Telephone Company of Pennsylvania, 67 Pa. PUC 714 (1988).  In this 1988 Opinion, the Commission specifically used the language of an abuse of the regulatory process or right to due process as a duplicate of an abuse of the administrative process.  In this Opinion, the Commission found that the complainant had abused the regulatory process or his right to due process by frequently requesting continuances of hearings and then not appearing and by not honoring his part of a settlement.  


In the most often cited case, Manu v. The Bell Telephone Company of Pennsylvania, Docket No. F-09029141 (Pa. PUC May 4, 1994), the Commission consolidated the Manu case with other cases filed by Ms. Manu and other persons against not only Bell but also AT&T and PECO Energy Company (C-00935014, C-00934970, C-00913621 and C‑00924554) and used the exact language of abusing administrative process to preclude the complainant from filing further complaints, formal or informal, until all the arrearages were paid in full.  The Commission found that the findings of the abuse of administrative process in the Initial Decision On Remand were well documented.  A constant pattern existed:  A complaint is filed, hearing notices are mailed by certified mail and returned and marked as unclaimed, and requests for continuances are made.


In subsequent abuse-of-administrative-process cases, the Commission extended the identifying criteria to include such factors as the number and the nature of complaints, the number of defaulted payments, the use of tactics to avoid payments and service terminations, and 
the history of payments.  DiFilippo v. PECO Energy Company, Docket No. C-20027116 (ID granting Motion to Dismiss Complaint, August 8, 2002), aff’d without further Commission action (Pa. PUC October 3, 2002) (the ID found that the complainant had abused the Commission’s complaint process by filing three previous complaints which were all dismissed with prejudice and by filing a fourth complaint which contained impertinent or scandalous matters); Seidenstricker v. Metropolitan Edison Company, Docket No. F-2008-2019388 (Pa. PUC July 28, 2009) (the Commission found that the complainant was an abuser of the system by defaulting on numerous payment plans (four Bureau of Consumer Services and four Met-Ed plans), by using a variety of means to avoid terminations such as filing a bankruptcy proceeding and attempting to transfer her account to mother and sister, and by invoking the provisions of 66 Pa. C.S. §§ 1521-1533 on 18 occasions); and Thomas v. The Peoples Natural Gas Company, Docket No. 2009-2102194 (Pa. PUC June 17, 2010) (the Commission found the complainant had abused the system by filing three informal complaints which were all dismissed because he had defaulted on a Commission-issued payment arrangement and a formal complaint which was also dismissed for the same reason.  The Commission also found the complainant had a very poor history of payments (he made six payments in 52 months)).


Here, the Complainant repeatedly filed complaints against the Respondent, four in all between December 2008 and March 2010, using the same allegations.  It retains an attorney not to defend it but only to delay hearings or avoid terminations or payments and to file a request for a continuance.  When the Complainant received the written settlement the parties agreed on February 9, 2009, it requested its day in court.  Apparently, neither the Complainant nor its attorney appeared in court.  It had a poor history of payments:  its payments were in arrears and its payment checks bounced 20 times during the existence of its account.  


The Complainant ignored its duty to pay undisputed bills.
  At the time the Complainant filed two complaints, Docket Nos. C-2008-2076985 and C-2009-2092648, it complained that the Respondent failed to credit its account with $7,427.08.  And at the time it filed its complaint, Docket No. C-2010-216782, the arrearage increased to $16,825.  It disputed 
this whole balance regardless of the amount which it alleged the Respondent had failed to credit with its account.  Further, it stated that it had all the receipts of payments but Complainant did not produce any proof that would verify the alleged payments.  Simply, the Complainant failed to show at the hearing and has not paid for the service it received.  Its behavior is unbearable and intolerable.  It is unfair to require other ratepayers of the Respondent to bear the Complainant’s growing arrearage.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has failed to carry its burden of proof.   



3.
The Complainant has abused administrative process.
ORDER


THEREFORE,



IT IS ORDERED:


1.
That the Respondent’s Motion to Dismiss the complaint is granted.



2.
That the complaints filed by Argento’s Pizza against Philadelphia Gas Works at Docket Nos. C-2009-2138055 and C-2010-2167822 are dismissed with prejudice.



3.
That Argento’s Pizza is precluded from filing further complaints, either informal or formal, against Philadelphia Gas Works, on the arrearages for gas service rendered by Philadelphia Gas Works to the service address until all the arrearages are paid in full.



4.
That if Argento’s Pizza fails to adhere to the payment stated in ordering paragraph 3, Philadelphia Gas Works is authorized to suspend or terminate service in accord with Chapter 14 of the Public Utility Code.


5.
That the proceedings at Docket Nos. C-2009-2138055 and C-2010-2167822 be marked closed.

Date:
         August 2, 2010          


____________________________________








Ky Van Nguyen








Administrative Law Judge
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