PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265
Public Meeting held August 18, 2010
Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman

John F. Coleman, Jr., Statement

Wayne E. Gardner

Robert F. Powelson

Chet and Michele Duffy






     C-2008-2063047
                 v.
Penn Power Company





OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Chet and Michele Duffy (the Complainants), which were filed on July 8, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, which was issued on issued June 17, 2010.  Reply Exceptions were filed on July 19, 2010, by Pennsylvania Power Company (Penn Power).
History of the Proceeding


On September 8, 2008, the Complainants filed a Formal Complaint (Complaint) with the Commission against Penn Power, alleging an unexplained drastic increase in usage charges and billing over-charges on the Complainant’s residential account with Penn Power that started in 2007 when Penn Power replaced a transformer.  On October 6, 2008, Penn Power filed an Answer to Complaint and a New Matter with the Commission.  I.D. at 1.



At the hearing, which was held on May 27, 2009, the Complainants appeared pro se and introduced eight exhibits, five of which were admitted into the record.  Penn Power was represented by counsel who introduced nine exhibits which were admitted into the record.  I.D. at 2.


On May 29, 2009, the ALJ issued a Third Interim Order that directed Penn Power: (1) to complete a grounds check/foreign load check at the Complainants’ residence; (2) to conduct an appliance/equipment consumption analysis at Complainant’s residence consistent with business standards and protocols available through the Electrical Power Research Institute (EPRI) within thirty days; and (3) to provide the Complainants with an additional twenty-day period within which to object to the submission of the reports and analysis.  I.D. at 2.


On June 26, 2009, Penn Power submitted a Foreign Load/Grounding Test Report and a Consumption Audit Report.  On July 11, 2009, the Complainants submitted a response to the two Reports and nine previously unmarked or submitted documents.  I.D. at 2.


Penn Power and the Complainants each filed Main Briefs on August 6, 2009.  Reply Briefs were filed by Penn Power and the Complainants on August 13 and 14, 2009, respectively.  The record was closed on August 18, 2009.  I.D. at 3.



On December 7, 2009, the  ALJ re-opened the record for the purpose of admitting the two reports that Penn Power was directed to prepare as a result of the ALJ’s May 29, 2009 Interim Order.  On December 26, 2009, the Complainants requested an additional hearing on this matter in order to admit into evidence a two-page cover letter, dated July 11, 2009, with supporting documentation plus an Energy Consumption Audit dated June 16, 2009.  On January 13, 2010, Penn Power requested an opportunity to submit additional Account Summary documentation.  I.D. at 3.


A Further Telephonic Hearing was held on April 19, 2010, at which the Complainants appeared pro se and submitted one exhibit, which was admitted into the record.   Penn Power was represented by an attorney who offered two exhibits, which were admitted into the record.  On May 21, 2010, the record was closed.  I.D. at 4.


As noted, the ALJ Dunderdale’s Initial Decision was issued on June 17, 2010, to which Exceptions were filed by the Complainants on July 8, 2010.  Reply Exceptions were filed by Penn Power on July 19, 2010.
Background


In the summer of 2007, the Complainants inquired with Penn Power whether an additional electric service line should be installed because the Complainants added electrical equipment to their residence.  In August 2007, Penn Power replaced the existing twenty-five kilowatt pad-mounted transformer at the Complainant’s residence with a 100 kilowatt pad-mounted transformer.  Penn Power verified that the new transformer worked properly.  Tr. at 25, 26, 137, 140-143, 237.



From December 2007 to March 2009, the Complainants’ electrical bills indicated that their monthly consumption increased by forty-seven to fifty-four percent in their 4,000 square foot home, which is serviced by two electric heating/cooling systems, two electric water heaters, and two central air conditioning units.  Tr. at 25, 32, 63, 64, 163.


In addition to their home, the Complainants own and use a 3,600 square foot pole barn constructed of metal with concrete flooring.  The barn is heated by circulating hot water under the concrete floor that is heated by electricity.  The heating system in the barn was installed in 2001.  In 2007, the Complainants started using the barn during the winter months after having installed insulation, knotty pine paneling on the walls, and furnishings.  Tr. at 64, 65, 92, 94, 97, 163.


Additionally, the Complainants use electricity at their residence for electric pumps in the in-ground pool and Jacuzzi, five television sets, including three flat screen sets, one refrigerator, three small refrigerators, one freezer, one microwave, one dishwasher, one garbage disposal, one cook-top stove, one washer, one dryer, one outdoor waterfall, one desktop computer, two laptop computers, and two printers.  Tr. at 69, 70, 90, 91, 95; Complainants’ Exhibit 18.



On April 28, 2008, Penn Power removed the Complainant’s electric meter and replaced it with a new, previously-tested meter.  Upon removal, the Complainants’ previous meter was tested and verified as accurate.  Tr. 147, 148; Penn Power Exhibit 1.


In June 2008, and again in February 2009, Penn Power installed socket recorders to monitor voltage, amperage power quality and consumption for one-week periods.  The socket recorders verified that good voltage was entering the Complainants’ home.  Tr. at 136, 137, 143, 147.



For the week of June 18 -25, 2008, Penn Power’s socket recorder showed average voltage and 1,485 kilowatt hour usage which, when projected for average monthly usage, would result in an average usage of 6,506 kilowatt hours monthly.  Tr. at 150, 151, 155; Penn Power Exhibits 2& 3.



The February 2009 test showed average voltage and kilowatt hour usage that, when projected for average monthly usage, would result in an average monthly of 14,672 kilowatt hours.  Tr. at 149, 150, 154; Penn Power Exhibits 2& 5.



The Complainants contracted the services of an energy conservation company, Frontier Energy, which reviewed power quality conditions to determine if there were any issues in their home that would contribute to higher electric bills.  Penn Power also prepared a weather numerization report.  The findings did not indicate high usage.  Tr. at 22, 23, 110, 111, 116; Complainants’ Exhibits 18 and 18A.


On June 16, 2009, Penn Power conducted a Consumption Audit.  Based on that Consumption Audit, Penn Power calculated the average electricity consumption for the Complainant’s residence.  Penn Power’s Consumption Audit noted that it is highly likely that the Complainants’ two heat pump units are undersized, therefore forcing the units to rely much more heavily on the resistance heat coils in the indoor part of the heat pump system to maintain the required temperature.  Also, it was noted that, since resistance heat is about fifty percent less efficient than the heat pump, heavy reliance on resistance heat would greatly increase the amount of electricity that the heating system consumes.  Finally, the Consumption Audit noted that a properly sized heating system would use much less electricity.  Penn Power Exhibit 11. 


In her Initial Decision, ALJ Dunderdale concluded that the Complainants consumed the level of energy recorded by Penn Power’s meter.  The ALJ also concluded that the Complainants did not show, by a preponderance of the evidence, that Penn Power failed to act properly when the Complainants reported concerns about “over-consumption” and improper meter readings.  Finally, the ALJ concluded that the Complainants failed to show that Penn Power’s actions or equipment caused power surges or caused the Complainants’ meter to over-report consumption.
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 
The ALJ made thirty two Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



In their Exceptions, the Complainants submit that the Initial Decision is riddled with bias and personal opinion.  The Complainants argue that the ALJ showed bias towards Penn Power by not allowing all of the Complainants’ evidence into the record.  Exc. at 2-3.



The Complainants aver that the fact that Penn Power claimed the transformer worked properly does not explain why the Complainants’ consumption went up by forty-seven to fifty-four percent when none of the Complainants’ electrical components changed.  The Complainants submit that if there is a problem with the sizing of the heating and cooling system, Penn Power should be responsible since a former Penn Power employee sized the heating and cooling system.  The Complainants believe that the Initial Decision neglected to mention that the Complainants testified as to the on-going maintenance and service of their heating and cooling systems.  The Complainants further argue that, if their barn’s power use was a concern, the ALJ should have ordered Penn Power to put a meter on the barn and turn all the power on or off to determine the power usage.  Exc. at 3, 4.


The Complainants submit in their Exceptions that they have continuously used the barn since it was built in 2001, and they opine that the ALJ mischaracterized how and when the barn is utilized.  In addition, the Duffy’s suggest that it is unreasonable for the ALJ to claim they lacked credibility since the hearings were telephonic and the ALJ could not look at them.  Exc. at 5. 


The Complainants argue that Penn Power’s compilation of their usage was improper and unscientific since Penn Power based that usage on only seven days’ worth of socket recorder readings.  The Complainants aver that the usage document that was ordered by the court after the hearings started should be thrown out since that document was generated by Penn Power rather than an independent engineering company. The Complainants argue that Penn Power reported hundreds of electrical sag events but the ALJ found no problem with this issue.  Exc. at 5, 6.


The Complainants point out that neither Penn Power nor the court noticed a broken ground wire at the base of the pole where power is provided to the transformer on the Duffy property.  Exc. at 7.


The Complainants contend that it is unreasonable that a homeowner has to prove that a power company is in violation of rules and regulations that are written by the Commission when the homeowner has no knowledge of those rules and regulations.  Finally, the Complainants disagree with ALJ’s conclusion that the Complainants did not provide a preponderance of evidence. Exc. at 9, 12.


Penn Power avers that the ALJ properly dismissed the Complaint.  Penn Power submits that the Commission should not be duped by the Complainants’ attempt via their lengthy exceptions to distort the evidentiary record in this proceeding through a series of mischaracterizations of the evidence and criticisms of the Initial Decision that are not substantiated by the record.  R. Exc. at 1.


Penn Power points out that the Complainants imply that their right to due process was denied because the hearing in this matter was telephonic and because they were unable to admit certain documentary evidence into the record.  Penn Power notes that the Complainants could have requested an in-person hearing but they did not.  Also, with regard to the evidentiary issue, Penn Power submits that the ALJ has the authority to determine whether certain evidence is irrelevant, immaterial, or inadmissible.  R. Exc. at 2.


Penn Power points out that the Complainants allege that the Initial Decision was riddled with “bias” and “personal opinion,” yet they fail to cite to any specific examples.  Penn Power submits that no such bias or personal opinion exists.  R. Exc. at 3.



Penn Power submits that the record is replete with substantial and credible evidence that the Complainants’ increased usage, post-2007, was due to the Complainants’ increased use of their barn and its water-heated concrete floor and their use of a large residence with numerous electronically-operated apparatus.  Penn Power points out that the record evidence also showed that the Complainants’ electric meter accurately recorded the electricity consumed by the Complainants.  In addition, Penn Power asserts that the Consumption Audit Report showed that the Complainants had the potential for the usage that was registering on the meter.  Evidence was also provided that there was no foreign load or grounding problems with the transformer serving the Complainants.  R. Exc. at 4.


Penn Power agrees with the ALJ’s conclusion that the Complainants’ testimony about the frequency with which they used the barn, post 2007, and their barn heat was not credible.  Also, Penn Power agrees with the ALJ’s reasoning that the Complainants would not have gone to such lengths to insulate and furnish their barn if they did not intend to use it more often.  Penn Power points out that the increase in the Complainants’ usage in December 2007 coincided with the winter months when the Complainants used their barn and barn heat with more frequency.  R. Exc. at 5.  


Penn Power disagrees with the Complainants’ characterization that the Consumption Audit Report ordered by the ALJ to be provided by Penn Power is biased.  Penn Power points out that the Complainants omitted the fact that the report followed the guidelines of the Electric Power Research Institute, an independent non-profit institute.  Penn Power contends that the report was prepared in accordance with industry guidelines and that it is clearly credible.  R. Exc. at 6, 7.


Finally, in its Reply Exceptions, Penn Power avers that the Complainants claim that their power supply is inadequate as a result of “hundreds” of sag events, is erroneous and inaccurate.  Penn Power purports that during the June 2008 and February 2009 test period, two sag events resulting in a momentary dip in voltage were recorded, not hundreds, as claimed by Complainant.  R. Exc. at 7.   
We agree with ALJ Dunderdale that the Complainants failed to carry their burden of proof with regard to the claims stated in their Complaint.  The record evidence suggests that the Complainants increased consumption, from December 2007 to March 2009, is more than likely due to an increased use of their 3,600 square foot barn.  Although the Complainants testified that their use of the barn was infrequent, it stands to reason that in 2007 they would not have gone to the expense of insulating, paneling and furnishing it if they did not intend to use it more often.  The Complainants’ testimony that the heated floor in the barn was turned on periodically and only for short periods of time does not appear credible since, as testified by a utility witness, heated concrete floors work best if allowed to remain on for extended periods of time.
The Complainants’ contention that the replacement of their transformer caused their increased consumption is not convincing.  The Foreign Load test, which the ALJ ordered to be done by Penn Power, confirmed that there were no foreign load problems with the Complainants’ new transformer.  Also, based on data collected in June 2008 and February 2009, using the meter socket recorders, the engineer that collected the data indicated that no ground problems exist on the Duffy property.  These test results suggest there was no problem with the new transformer and that good voltage was entering the Complainants’ residence.
Further record evidence indicating that the Complainants’ increased consumption was actual is shown in the Consumption Audit Report ordered by the ALJ.  Each appliance/apparatus that used electricity in the Complainants’ residence was catalogued to determine the estimated monthly kilowatt-hour usage.  It was determined that the estimated usage of all the devices in the Complainants residence added up to amounts comparable to the Complainants’ actual usage.  In addition, the Complainants’ meter was tested on April 28, 2008, and found to be accurate.  Therefore, we shall deny the Duffy’s Exceptions and dismiss the Complaint for the above-stated reasons. 
Conclusion
Based on the above discussion, we shall deny the Complainants’ Exceptions and adopt ALJ Dunderdale’s Initial Decision which dismisses the Complaint;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Chet and Michele Duffy are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is adopted consistent with this Opinion and Order.


3.
That the Formal Complaint of Chet and Michele Duffy v. Pennsylvania Power Company at Docket Number C-2008-2063047 is dismissed for the failure to satisfy the burden of proof. 


4.
That the record at Docket Number C-2008-2063047 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: August 18, 2010
ORDER ENTERED: August 20, 2010
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