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Gwendolyn Parham								     C-2009-2122686

	    v.

West Penn Power Company				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Gwendolyn Parham (Complainant), filed on May 12, 2010,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on April 28, 2010.  West Penn Power Company (WPP) filed Reply Exceptions on May 24, 2010. [1: 		Since no certificate of service or other indications of service accompanied Complainant’s Exceptions, WPP was provided a copy of Complainant’s Exceptions by the Commission. ] 



History of the Proceeding

		Complainant lives at her house in Belle Vernon, Pennsylvania, from the end of June until the beginning of September.  She returns the week of Thanksgiving to turn the heat on and in April or May she returns to turn the heat off.  Complainant heats this house with electric and turns off the water heater and the water to avoid frozen pipes.  Complainant filed her Complaint because of an unusually high bill of $1,188.20[footnoteRef:2] for service ending March 17, 2009.  Complainant indicated that she did not believe that her heat alone could generate a bill of this magnitude.  I.D. at 8; Tr. at 18, 20.  [2: 	 	This bill reflected an actual reading of usage while the three previous bills were estimated. ] 


		From December 2008 through March 2009, Complainant’s bills averaged $346.39 per month.  In comparison, Complainant’s December 2009 through March 2010 bills averaged $265.90 per month.  I.D. at 11; Tr. at 42.

		On July 27, 2009, Complainant filed a Formal Complaint (Complaint) with the Commission against WPP alleging that she had received a bill that she thought was too high to be accurate.  I.D. at 1.

		On August 24, 2009, WPP filed its Answer in which it denied the material allegations of the Complaint and admitted that Complainant had been issued a bill for $1,188.20 around March 18, 2009.  I.D. at 1.

		A hearing was held on March 18, 2010.  WPP was represented by an attorney who presented one witness and sponsored three exhibits.  Complainant appeared pro se and presented twenty-five exhibits.  The record closed on April 13, 2010.  I.D. at 2.
 
		ALJ Colwell found that WPP: (1) estimated readings within the regulatory requirements; (2) responded to all of Complainant’s inquiries in an appropriate fashion; (3) warned Complainant in March 2009 that the meter on her vacant house was moving too fast for an empty residence; and (4) tested Complainant’s meter and informed her of its findings.  The ALJ concluded that there is something wrong with Complainant’s heating system or another part of the house which would result in increased heating usage.  In her Initial Decision, the ALJ urged WPP to be more vigilant in informing customers of meter checks and to actively inform a customer when on the premises.  I.D. at 13-14.

		As noted, Complainant filed Exceptions on May 12, 2010.  WPP filed Reply Exceptions on May 24, 2010.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

ALJ Colwell noted in her Initial Decision that criteria to be used in evaluating this type of complaint were established in Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).  When a complainant has presented testimony that the number of occupants in the household has not changed, that the potential for energy utilization was low, and that the complainant’s prior billing history showed no previous abnormalities, the complainant has established a prima facie case which, if unrebutted by a utility, would entitle complainant to prevail.  The results of a meter test are an important factor but may be insufficient to rebut the case.  However, if the respondent utility has placed into the record testimony in addition to the meter test results to rebut this prima facie case, complainant must meet the now shifted burden of going forward by a preponderance of the evidence.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 98 (1980).  I.D. at 11.

The ALJ made fifty two Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

		We note initially that Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.


We recognize, however, that the Complainant is appearing pro se in this proceeding. Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  As such, in light of the fact that the Complainant is a pro se Complainant and in order to secure the just, speedy and inexpensive resolution of this case, we will waive our Regulation and consider the merits of the Complainant’s Exceptions.  52 Pa. Code § 1.2.

		In her Exceptions, Complainant points out that the ALJ, in her comparison of Complainant’s bills and usage over three years, entered the February 12, 2008 bill of $210.62 as a charge when, in fact, the bill was canceled when the next meter reading was lower.  Exc. at 1.

		Complainant indicates that the heat and central air conditioner are on the same unit; therefore, if the unit was wrong she would have the same problem in the summer.  Complainant argues that in May 2009, her meter was not “spinning” and the meter was not “flying” in December 2009, when her brother went there to turn on the heat.  Exc. at 1.

		Complainant also claims that when she received a $336.24 bill in January 2010, and complained to WPP, WPP then retaliated against her by issuing her an excessive estimated bill later that month.  Exc. at 1.

		Complainant further avers in her Exceptions that her brother indicated that a similar occurrence happened in Florida and that occurrence was caused by the wiring located outside of the house and it was determined that it was not the homeowner’s fault.  Exc. at 1.

		WPP agrees with Complainant that it issued a credit to Complainant in February 2008 in the amount of $210.62 and that this credit offset Complainant’s charges over the next five billing months.  However, WPP submits that it fails to see the relevance of the distinction made by the Complainant in her Exceptions regarding the ALJ’s characterization of the February 12, 2008 bill of $210.62 as a charge.  WPP points out that the fact that the February 2008 bill of $210.62 was not a charge is a distinction that does not affect the accuracy or rationale of the ALJ’s decision.  WPP submits that when the ALJ compared the dollar amounts of the bills, she compared only the period of November 2008 through March 2009 to the period of December 2009 through March 2010.  WPP argues that, in the ALJ’s comparison of electric usage in the month of March for the years 2008, 2009 and 2010, the ALJ accurately compared Complainant’s average daily kilowatt-hour consumption.  R. Exc. at 2-3.

		With regard to the Complainant’s Exception that she would have had the same problem in the summer that she had in the winter because her heat and central air conditioner are on the same unit, WPP points out that, since Complainant lives in her house during the summer, but not during the winter, she had day-to-day control of her air conditioning, but not of her heat.  WPP argues that, if the heat had been set too high when she left for the winter, she would not have control over the heat for the remainder of the winter.  R. Exc. at 3. 

		With regard to Complainant’s Exception that the meter was not “flying” in December 2009, when her brother went there to turn on the heat, WPP retorts that Complainant’s assertion is unpersuasive because the brother may have viewed the meter on a day when the heat was not running.  R. Exc. at 3.

		Finally, with regard to Complainant’s allegation that WPP retaliated against her by issuing her an excessive estimated bill after she complained to WPP about the bill she received in January 2010 for $336.24, WPP avers that, contrary to Complainant’s allegation, it does not retaliate against customers for complaining about bills and no evidence of such conduct was presented at the hearing.  R. Exc. at 4.   

		Upon our review of the Exceptions, we conclude that the Complainant offers no new arguments that persuades us to reverse the ALJ’s Initial Decision.  As such, we agree with the ALJ that Complainant failed to sustain her burden of proof.  The record evidence shows that Complainant’s consumption for her house is fairly consistent from year to year and it is only when the heat is in use that the consumption has soared in the last two winters.  While the increase in consumption in the last two winters may appear to support a suspicion of an inaccurate meter, that suspicion is contradicted by the fact that an inaccurate meter would be inaccurate year-round, and not just during the winter months.  Also, another reason to rule out a meter malfunction based on the record evidence in this case is the fact that the meter tested within approved guidelines, when it was tested by WPP.  We believe there is insufficient evidence to support a finding that WPP violated the Public Utility Code, the Commission’s Regulations, or an outstanding Order of the Commission.  Therefore, we shall deny Complainant’s Exceptions and dismiss the Complaint for the above-stated reasons.

Conclusion

Based on the above discussion, we shall deny Complainant’s Exceptions and adopt ALJ Colwell’s Initial Decision which dismisses the Complaint;  THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions of Gwendolyn Parham are denied consistent with this Opinion and Order.

		2.	That the Initial Decision of ALJ Susan D. Colwell is adopted consistent with this Opinion and Order.

		3.	That the Complaint of Gwendolyn Parham v. West Penn Power Company at Docket Number C-2009-2122686 is dismissed for the failure to satisfy the burden of proof. 

		4.	That the record at Docket Number C-2009-2122686 be marked closed. 

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: August 18, 2010

ORDER ENTERED: August 20, 2010
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