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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Sukhendu B. Bhattacharyya (Complainant), received on June 7, 2010,
 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued April 13, 2010.   Pennsylvania-American Water Company (PAWC) filed Reply Exceptions on June 18, 2010.  
History of the Proceeding


The Complainant lives at Saw Creek Estates in Bushkill, Pennsylvania, and currently receives water service from PAWC.  The Complainant has lived at this address  for three years.  However, the Complainant received his water service bills for the home in Bushkill at another property he owns in Cherry Hill, New Jersey.  



The Complainant was overseas during the times relevant to his Complaint.  
In December 2007, the Complainant returned home from being overseas and found that his water service was off.  The Complainant’s water service was terminated on December 3, 2007, for non-payment.  The Complainant returned home at 10 PM or 11 PM when he or his wife telephoned PAWC about the lack of water.  The Complainant waited 72 hours before his water service was turned back on.  I.D. at 2-3.  In addition, in March 2008, the Complainant returned home to no water.  After he telephoned PAWC, water service was restored within three or four hours.  I.D. at 4.  
On or about June 19, 2009, the Complainant filed a Formal Complaint with the Commission against PAWC alleging that his water service was improperly terminated on two occasions.  The Complainant also indicated he was filing a Complaint against the Commission itself.  Based on her lack of authority to review an allegation of improper personnel action by the Commission’s Bureau of Consumers Services (BCS), the ALJ declined to review the Complaint against the Commission.  

This case is an appeal from a prior BCS informal decision at Case No. 2384581.  On July 13, 2009, PAWC filed an Answer denying the material allegations of the Complaint and filed New Matter.  The New Matter was accompanied by the required Notice to Plead, advising the Complainant that he had twenty days from service to respond or the facts set forth in the New Matter may be accepted as true.  No response to the New Matter was filed.

The hearing convened on December 8, 2009.  The Complainant appeared pro se and he and his wife Tapati testified on their own behalf.  PAWC, which was represented by counsel, presented the testimony of two witnesses and proffered three exhibits that were entered into the record.  The record closed on January 8, 2010.  
In the Initial Decision issued April 13, 2010, the ALJ dismissed the Complaint after finding that the Complainant had failed to meet his burden of proving that PAWC had failed to provide adequate and reasonable service.  The Complainant filed Exceptions on June 8, 2010 and PAWC filed Reply Exceptions on June 18, 2010.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990) 600, alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  


In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof.  In accordance with Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron at 99.  If the utility company submits evidence of “co-equal” weight to refute the complainant’s evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.  See Morrissey v. PA. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).
In her Initial Decision, the ALJ made twenty-three Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-4, 12-13.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The Complainant’s Exceptions consist of 131 numbered paragraphs.  Some of these paragraphs are philosophical in nature or are commentaries on the legal process in general and will not be addressed herein.  The Exceptions that we will address include the following issues: (1) the reasonableness of PAWC’s service with regard to the Complainant’s past due account in December 2007; (2) the reasonableness of PAWC’s service with regard to notification of the service termination in December 2007; (3) the delay in reconnection of service by PAWC despite information of a medical condition provided by the Complainant; and (4) the March 2008 service termination and reconnection.  


Paragraphs one through eight of the Exceptions are introductory in nature.  The Complainant requests, inter alia, a full copy of the transcript.  Exc. at ¶ 6.  He may obtain a copy of the transcript from the official reporter for this proceeding upon payment of the fees fixed by contract for that service.  52 Pa. Code § 5.254.  All documents in the record of this proceeding may also be examined at the Commission’s File Room upon request during normal business hours.  52 Pa. Code § 1.72.  Requests for copies from the File Room may be made but there is a fee for that service.  52 Pa. Code § 1.43.  However, considerable information and copies of documents in formal proceedings are available at no charge on the Commission’s web site at www.puc.state.pa.us   


The Complainant excepts to the ALJ’s findings with regard to his past due account. First of all, he complains of the confusion surrounding the amount due prior to reconnection of his service.  Was it $84.90, as listed in the termination notice, or $96.42, as noted on page 6 of the Initial Decision and page 2 of PAWC Exhibit No. 1?  Exc. at ¶10, 34-36, 40 and 47.  


From our review of the record, we find that PAWC’s Exhibit No. 1 is very detailed and accounts for each credit or debit made to the Complainant’s account.  We are satisfied that the Complainant was charged the correct amount for service and the reconnection fee in December 2007.  Accordingly, the Complainant’s Exceptions related to the amount of the balances in his past due account are denied.  


The Complainant excepts to the ALJ’s finding that the notices of termination given to him by PAWC in December 2007 were adequate.  Exc. at ¶¶ 15, 24, 37-39, 44, 53, 58, 65-70, 78, 79, 82-84, 91-93, 96, and 99-101. In essence, the Complainant asserts that the notices must not have been delivered because he could not find evidence of the postings after he returned from his trip.  See e.g. Exc. at ¶ 99.  


In response to the Complainant’s allegations, PAWC replies that the Complainant was admittedly out of the country when PAWC’s notices were posted.  PAWC asserts that its witness testified that the required notices were posted at the Complainant’s home and provided copies of the notices.  The Complainant did not provide more convincing evidence to the contrary in response to PAWC’s evidence.  R. Exc. at 4.  


The Complainant and his wife travel a great deal.  Indeed, the Complainant and his wife discovered that the water service at their home was disconnected after they returned late in the evening from an overseas trip.  The Complainant overpaid his water bill in May 2007 so that there would be a credit that could be used to pay future bills.  I.D. at 5-6.  The Complainant also has a billing address with PAWC that is different than his service address.  Finding for Fact No. 2-4.  The Complainant did not authorize a third party to pay his bills while he was away from home.  I.D. at 9-10.


We are fully aware that a lack of water is a great inconvenience – especially for persons who have just returned from a long journey.  However, it appears that the Complainant is responsible for much of his own difficulty.  The Complainant assumed that his credit balance was enough to avoid termination but he obviously underestimated the amount necessary to keep current with his water bill, since his credit had been reduced to $0.61 by October 3, 2007.  By October 16, 2007, his balance due was $54.90.  In order to avoid this problem, he could have made a larger overpayment or, as noted by the ALJ, he could have allowed a family member or some other third party to pay his bills while he was out of the country.  I.D. at 10.  However, the Complainant took none of these precautions.  He simply assumed that PAWC would not terminate his service, despite the fact that his balance due was $55.51 by October 31, 2007, and $96.42 on December 3, 2007.  PAWC Exh. 1 at 2.   



Upon review of the record, the Exceptions and the Initial Decision, we conclude that PAWC complied with the Code, Commission Regulations and orders in notifying the Complainant, given the information available to it.  PAWC sent written notice to the billing address in New Jersey that was provided by the Complainant.  The evidence shows that PAWC also physically placed three notices on the door of the service address as required by our Regulations.  The Complainant admits that no one was home to read the notices and no one was authorized by the Complainant to take steps to avoid the termination.  The Complainant did not present evidence sufficient to overcome PAWC’s evidence regarding its standard procedures for posting termination notices.  Accordingly, we will deny Complainant’s Exceptions with regard to the notice given by PAWC of termination in December 2007.  


The Complainant asserted that PAWC delayed too long in restoring his water service in December 2007.  See e.g. Exc. at ¶¶ 25, 28, 54, and 64.  The Complainant contends that he was out of water in his “primary residence for more than the time expected in a civilized society.” He also asserts that PAWC should have acted more expeditiously because it was informed by his wife that he is a senior citizen with a serious heart condition.  Exc. at ¶ 54.  


PAWC replies that it did not delay in restoring the Complainant’s service.  PAWC asserts that, while the Complainant made a payment to PAWC online on December 5, 2007, he did not contact PAWC until 10 PM or 11 PM on December 6, 2007, following his return home and the discovery that his water was turned off.  PAWC states that the evidence in this case establishes that the Complainant was told by PAWC personnel about the $30 reconnection fee and that the Complainant paid the $30 fee by debit card late on December 6, 2007.  His service was then restored on December 7, 2007, well within the twenty-four hours required by Section 1407(b)(2) of the Code, 66 Pa. C.S. § 1407(b)(2).  R.Exc. at 5.  PAWC also asserts that neither the Complainant nor his wife supplied any evidence to suggest that they followed the procedure for medical certifications.  R. Exc. at 5.  


Upon review of the record, we conclude that the ALJ correctly determined that the Complainant had failed to meet his burden of proving that PAWC left him without service for an unreasonable amount of time after the Complainant paid his balance and the reconnection fee.  We also find that the Complainant failed to prove that he followed the procedures for medical certification that require a written note from a physician documenting medical necessity.  Accordingly, we will deny the Complainant’s Exceptions concerning delay in the restoration of service or medical certification.  



The Complainant submits Exceptions regarding a second termination, which occurred in March 28, 2008.  Exc. at ¶¶ 16, 17, 20, 85, 86, and 127-131.  The Complainant states that PAWC came and turned the water service on without any charge within three or four hours.  The Complainant believes that, if his service was not terminated on this occasion by PAWC, then it must have been terminated by an unauthorized third party, in which case PAWC has failed to provide him with safe service.    



PAWC replies that no utility can guarantee against all unauthorized use of its equipment.  This is why PAWC’s tariff and the Code prohibit and penalize tampering with utility equipment.  66 Pa. C.S. §§ 1406 (c)(1)(iii); PAWC Tariff Rule 5.7.  


Upon review of the record, we conclude that PAWC is correct.  No one, not even a utility, can prepare for all eventualities even though we expect a utility to take all prudent measures to protect its equipment from tampering.  The Complainant has not provided evidence that the termination in March 2008 was a violation of the Code or our Regulations.  We note that PAWC restored service quickly so as to minimize disruption to the Complainant.  Accordingly, the Complainant’s Exceptions regarding the March 2008 interruption of his water service are denied.  
Conclusion


For the reasons discussed herein, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE, 



IT IS ORDERED:


1.
That the Exceptions of  Sukhendu B. Bhattacharyya are denied, consistent with this Opinion and Order.
     


2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is adopted, consistent with this Opinion and Order.


3.
That the Complaint of Sukhendu B. Bhattacharyya docketed at C‑2009‑2115020 is dismissed.


4.
That the proceeding docketed at C‑2009‑2115020 shall be marked closed.
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: August 18, 2010
ORDER ENTERED: August 20, 2010
	�	Mr. Bhattacharyya requested an extension of time to file Exceptions to the Initial Decision.  By letter dated June 2, 2010, the Commission’s Secretary granted an extension to Mr. Bhattacharyya to file his Exceptions on or before June 8, 2010.   
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