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v.	
	
PECO Energy Company	


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions filed on behalf of John Norbeck, Director, Bureau of State Parks, Pennsylvania Department of Conservation Natural Resources (Complainant or DCNR[footnoteRef:1]) on May 12, 2010, to the Initial Decision (I.D.) of Administrative Law Judge Cynthia Williams Fordham (ALJ or ALJ Fordham), issued on April 22, 2010.  Reply Exceptions were filed by PECO Energy Company (Respondent or PECO) on May 21, 2010.  [1: 	DCNR will also be used to denote one of its predecessor agencies, the Department of Forests and Waters. ] 


Background

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In 1966 the Commonwealth of Pennsylvania acquired the land in Delaware County on which Ridley Creek State Park (Park) was built.  The Park was completed in 1972.  Prior to 1972, electric service was provided by an aerial line within the Park.  PECO offered to provide electric service through the Park using aerial facilities, but the Bureau of Parks requested underground service for aesthetic reasons.  After PECO refused to install an underground cable, the Bureau of Parks hired a contractor to install an underground cable.  The underground cable is a 5,000 volt (4,160 volt) primary cable that provides service to several structures within the Park.  The underground cable runs from the Park boundary on Gradyville Road to transformers and meters within the Park that are owned and maintained by PECO.  The underground cable provides service to four accounts; two general service commercial accounts that serve DCNR facilities, one residential account that serves a residence leased from DCNR and a commercial general service account for the equestrian concession leased from DCNR.  The residence and the concession are responsible for their own accounts with PECO.   Findings of Fact Nos. 15, 19, 21-26, 38-44; I.D. at 10-14.  DCNR M.B. at iv-v.

On August 3, 2007, there was an electric service outage at the Park and at other PECO customers in the vicinity located outside of the Park.  The Park Ranger contacted PECO prior to 8:00 a.m.  Sometime before 4:00 p.m., service to the other PECO customers outside of the Park had been restored, but not the four accounts within the Park.  The PECO service crew notified DCNR staff that they located a break in the underground cable and DCNR staff gave PECO permission to repair the cable.  Subsequently, PECO determined there were other breaks in the cable.  Because the PECO service crew was unable to complete the repairs before the end of their shift at 11:00 p.m., the PECO crew advised the DCNR staff to call an electrician.  Findings of Fact Nos. 55, 56, 65-68; I.D. at 16-17.

On August 4, 2007, the electrician that had initially installed the cable in 1972, confirmed that there were multiple breaks in the cable.  Also, on August 4, 2007, a PECO foreman gave DCNR staff documentation indicating that PECO did not own the cable.  DCNR later had the electrician replace the entire cable.  Findings of Fact Nos. 71‑–73; I.D. at 17.  DCNR paid the electrician $107,000 to repair the cable and paid to have a generator installed for interim use so that the Park could function.  DCNR Formal Complaint (Complaint ) at 2. 

History of the Proceeding

On July 11, 2008, DCNR filed a Complaint against PECO.  In the Complaint, DCNR argued, inter alia, that under PECO’s tariff and the Commission’s Regulations, the underground cable is used for general distribution to multiple customers and, therefore, is part of PECO’s distribution system.  Complaint at 5-10.  DCNR requested that the Commission find, inter alia:  1) that PECO has always owned the underground cable;  2) that PECO’s refusal to acknowledge responsibility for maintaining and repairing the cable is in violation of the Public Utility Code, the Commission’s Regulations and PECO’s tariff; 3) that PECO’s actions on August 3, 2007, to determine the location of breaks in the cable exacerbated damage to the cable; and 4) that PECO is liable for the cost of replacing the underground cable and the cost of the generator.  DCNR averred that if the Commission finds that PECO does not own the underground cable, DCNR requested that the Commission find that PECO has been trespassing in its use of the cable to serve metered customers since 1972.  Id. at 10-11.

DCNR also stated in its Complaint that “PECO has indicated that it may cease serving by way of underground cable four metered customers and require them to install customers’ extensions from their meters to the pole on Gradyville Road.” Id. at 10.  DCNR requested that PECO’s indication that it may require its four customers to provide their own service lines is a violation of PECO’s legal duty as a utility to provide service.  Id. at 11. 

On August 7, 2008, PECO filed an Answer and New Matter (Answer) and a Preliminary Objection.[footnoteRef:2]  In its Answer, PECO argued, inter alia, that its facilities end eighteen inches inside the Park’s property line and that each of the four customers utilizes a customer-owned buried cable as its method of connecting to the public utility system.  PECO averred that the cable is owned by the Park and, therefore, it does not have responsibility for its maintenance.  In its Answer and Preliminary Objection, PECO also argued that the Commission does not have the authority to award damages or adjudicate matters of trespass.  Answer at 17-19.  Preliminary Objection at 1-4.  PECO submitted that DCNR’s request for a finding regarding PECO’s statement that separate service lines may be required for each customer at the Park is a hypothetical question that is not ripe for determination.  Answer at 19-20.  Preliminary Objection at 4-6.  [2: 	On August 12, 2008,  PECO filed a corrected version of its Answer and Preliminary Objection] 


Following discovery and a pre-hearing conference before ALJ Guy M. Koster, an evidentiary hearing was held before ALJ Fordham on October 14, 2009 in Philadelphia.  DCNR was represented by Counsel and presented the testimony of two witnesses.  DCNR submitted prefiled testimony of twelve witnesses and placed 17 exhibits and 18 cross exhibits into the record.  PECO was represented by counsel and presented the testimony of one witness.  In addition to the prefiled testimony of PECO’s witness, PECO placed four cross exhibits and one redirect exhibit on the record. The hearing resulted in a transcript of 196 pages.  

Main Briefs were filed by PECO on December 3, 2009, and DCNR on December 4, 2009.  Both Parties filed Reply Briefs on December 22, 2009.

By Initial Decision issued on April 22, 2010, the ALJ recommended that the Complaint be dismissed because DCNR failed to sustain its burden of proof.  The ALJ found, inter alia, that DCNR owned the underground cable and PECO was not responsible for maintaining or repairing the cable.  The ALJ also found that DCNR failed to present evidence that PECO damaged the cable.  I.D. at 31. 

DCNR filed Exceptions to the Initial Decision on May 12, 2010.  PECO filed Reply Exceptions on May 24, 2010. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the issues alleged in the Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602(Pa. Cmwlth1990), alloc. denied. 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PECO. Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Initial Decision, the ALJ made eighty-nine Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

After reviewing the record evidence, the ALJ concluded that DCNR hired a contractor to install the underground cable in 1972.  The ALJ found, inter alia, that based on the Commission’s Regulations, PECO’s tariff and its design practices, DCNR owns the facilities that are eighteen inches inside the Park’s property line and PECO was not responsible for maintaining or repairing the facilities.  I.D. at 31. 

Point of Delivery

In its Exceptions, DCNR states that “[t]he outcome of this case turns on the determination of the point at which PECO’s supply line ends and the service lines for the customers within the Park, including DCNR, begin.”  DCNR Exc. at 3.  In her Findings of Fact No. 82, the ALJ states: 

82.	PECO’s Tariff defines the point at which the supply line and the customer installation connect as being the “point of delivery”:  “The single point at which the service supply lines of the Company terminate and the customer’s facilities for receiving service begin.”  Since the service in this case is underground cable, the point of delivery is 18 inches across the property line of the Park. (PECO Statement No. 1 at 10 – Neumann; PECO Cross Ex. 2).
I.D. at 19. 

DCNR avers that the ALJ relied on Section 6.1 of PECO’s tariff to conclude that the point of delivery in this case is the underground cable located eighteen inches inside the Park boundary.  DCNR Exc. at 3.  When the underground cable was installed in 1972, PECO’s tariff Rule 6.1 stated: 

6.1 Company’s Service-Supply Lines.  Where the Company has supply facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines for new a new connection or a change in connection or for a change in contract as follows: (a) a single span of open wire construction to the first suitable support of the Customer, nominally 100 feet inside the property line of the Customer.  The Customer’s support shall be so located that the service span will be free of obstruction, and adequately supported as required by the size and weight of the conductors; (b) overhead or underground cable construction to a point approximately 18 inches inside the property line of the Customer.  In new residential subdivisions of five or more lots, or to new apartment buildings containing at least five apartments, underground cable construction will be extended to a meter location or connection box located at the building or buildings, as designed by the Company and in accordance with Rule 7.3.
PECO St. No. 1 at 8. 

PECO’s current tariff Rule 6.1 has essentially the same elements and provides in pertinent part: 

6.1 COMPANY’S SERVICE LINES.  Where the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows: (a) UNDERGROUND.  Underground cable construction to a point approximately 18 inches inside the property line of the customer [with exceptions not relevant here] (b) AERIAL. A single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100 feet inside the property line of the customer.  
PECO Statement No. 1 at 8. 

PECO’s witness Neumann noted that the definition of service line in PECO’s tariff was drawn from the Commission’s Regulations at 52 Pa. Code §57.1.  PECO Statement No. 1 at 9.  The Commission’s Regulations define service line as:
Service line – The wires or cables and appurtenances which connect the electric supply line of the public utility with the customer’s installation which comply with either of the following:
(i) If overhead-open-wire or cable construction, the span, normally 100 feet, extending to a suitable support provided by the customer.
(ii) If the electric supply is of underground construction, the underground facilities extending to but not exceeding 18 inches inside the property line of the customer. 
52 Pa. Code §57.1.

In its Exceptions, DCNR argues that the Park boundary at Gradyville Road is not the property line for the four separate customers within the Park being served by PECO.  DCNR submits that the definitions of the terms “customer” and “property line” in PECO’s tariff are key to analyzing the point of delivery, but are not considered in the Initial Decision.  DCNR states that “customer” is defined as “any person, partnership, or corporation, lawfully receiving service at a single meter location from the Company.”  DCNR also states that PECO’s tariff defines “property line” as the “division line between land held for private use, and land in which the public or company has the right to use, or, the division line between separately owned or occupied land.”  DCNR argues that the four customers each separately occupy land within the Park and under Rule 6.1 of PECO’s tariff.  Therefore, the appropriate point of delivery is 18 inches inside the division lines between the separately occupied land of each customer, not the Park boundary.  DCNR Exc. at 3-4. 

In his direct testimony, PECO witness Neumann stated that DCNR had an opportunity in 1972 to obtain utility service to the edge of the individual property lines within the Park and that service would have been aerial.  PECO St. No. 1 at 27.  DCNR witness Forrey testified that PECO refused to install an underground cable within the Park, so DCNR got a contractor to install the cable.  DCNR St. No. 1 at 2.  

Both the Commission’s Regulations and PECO’s tariff provide for either 100 feet of overhead line or eighteen inches of underground cable inside the property line of the customer.  If PECO would have been permitted by DCNR to create points of delivery within the Park, PECO would have run an aerial supply line into the Park.  From that supply line, each of the four metered customers within the Park would have been entitled to service lines that were either 100 feet of overhead line or up to eighteen inches of underground cable.  However, DCNR determined that the entire Park needed to be served by an underground line.  Therefore, we find that in 1972, DCNR determined that the point of delivery would be eighteen inches inside the Park boundary at Gradyville Road when it elected to construct its own underground cable in lieu of receiving aerial service within the Park.  Accordingly, DCNR’s Exceptions related to the point of delivery are denied. 

Ownership of the Underground Cable  

In its Exceptions, DCNR contends that the underground cable in the Park is a “line extension” to PECO’s energy supply line, and therefore, owned by PECO.  In support of its argument, DCNR points to the following definitions of “line extension,” “electric supply line” and “customer” in the Commission’s Regulations at 52 Pa. Code § 57.1.

Line extension – An addition to the public utility electric supply line necessary to serve the premises of a customer which addition is so located that it cannot be supplied by means of a service line from the existing electric supply line. 

Electric supply line – The wires or cables, with the necessary supporting or containing structures and appurtenances, used in connection with an overhead or underground system of a public utility, providing electric power, located on a public highway or utility right of way and used to transmit or distribute electric energy. 

Customer – A party supplied with electric service by a public utility. 

52 Pa. Code § 57.1

DCNR argues that the function of the underground cable in question is exactly that of a line extension as defined in the Commission’s Regulations.  DCNR points out that the underground cable connects to PECO’s overhead supply line at a pole along Gradyville Road.  DCNR avers that the supply line was necessary because the premises of the customers that needed to be served were not along Gradyville Road and the customer service lines could not connect to the existing supply line along Gradyville Road.  DCNR submits that PECO has an easement that allows it to extend its electric supply line by radiating an extension from poles along Gradyville Road to serve buildings on Park property.  DCNR Exc. at 10-11. 

DCNR also avers the fact that it constructed the line extension in 1972 rather than disputing PECO’s refusal to do so and delaying completion of park improvements does not mean the underground cable was no longer a supply line extension under the Commission regulations.  DCNR argues that there is nothing in the Commission’s Regulations that allows PECO to transfer ownership of a supply line extension by refusing to construct it and forcing the customer to do so.  DCNR also argues that PECO’s tariff and Commission’s Regulations at 52 Pa. Pa. Code § 57.19 include provisions that allow PECO to pass the cost of construction of a line extension to its customers; however, doing so does not transfer ownership of the line extension to the customer.

We do not concur with DCNR that the function of the underground cable in question is exactly that of a “line extension” as defined in the Commission’s regulations.  The definition of a line extension is “[a]n addition to the public utility electric supply line necessary to serve the premises of a customer which addition is so located that it cannot be supplied by means of a service line from the existing electric supply line.”  52 Pa. Code § 57.1.  The underground cable was not necessary to serve the four metered customers in the Park.  Had DCNR requested that PECO install an aerial supply line into the Park, the underground cable would not have been necessary. 

As indicated by the ALJ’s Findings of Facts 7 – 14, there was considerable amount of evidence placed on the record regarding easements available to PECO to install supply lines to serve customers within the Park.  I.D. at 8 – 9.  However, since DCNR elected to receive service through its own underground cable instead of an aerial supply line provided by PECO, PECO did not need to utilize any of these easements.  While the availability of these easements may demonstrate that PECO had the capability to install an aerial supply line to serve customers in the Park, these easements are not relevant to the issues related to the ownership and maintenance of the underground cable.  The availability of these easements alone does not obligate PECO to install, own or maintain a supply line in the Park.

We also do not concur with DCNR that its construction of the underground cable is akin to customer contributions for line extensions governed by 52 Pa. Code § 57.19 and that PECO has transferred ownership of  the supply line to DCNR by refusing to build, repair or replace an underground line.  Section 57.19 applies to line extensions undertaken by utilities where the customer may incur a portion of the costs based on revenue guarantees by the customers to be served by the line extension.  52 Pa. Pa. Code § 57.19.  As discussed supra, the underground line was not undertaken by PECO because an underground cable of that nature was beyond the service requirements of PECO’s tariff and the Commission’s Regulations.  Moreover, there is no evidence on the record that PECO agreed to take financial responsibility or ownership of the cable. 

Based on the foregoing discussion, we deny DCNR’s Exceptions related to the ownership of the underground cable. 

Reasonable Service 

In its Exception, the DCNR argues that the ALJ failed to reach conclusions of law that PECO did not meet its requirements under 66 Pa. C.S. §§ 1303 and 1501.  DCNR submits that PECO failed to make the necessary repairs to the underground cable in the Park as required by 66 Pa. C.S. § 1501.  DCNR avers that PECO’s refusal to make these repairs resulted in a cost to one of its customers, DCNR.  DCNR states that 66 Pa. C.S. §§ 1303 prohibits a public utility from imposing a cost on a customer other than as specified in its tariff.  DCNR Exc. at 2-3. 

Section 1501 of the Public Utility Code provides in pertinent part that “[s]uch service and facilities shall be in conformity with the regulations and orders of the commission.”  66 Pa. C.S. § 1501.  As discussed supra, consistent with our regulations and PECO’s commission-approved tariff, PECO does not own the underground cable, and consequently, has no responsibility to maintain the cable.  Accordingly, DCNR’s Exceptions regarding the PECO’s responsibility to maintain the cable or costs associated with maintaining the cable are denied.  

Costs and Benefits to PECO’s Ratepayers

The ALJ’s third Conclusions of Law states:

3.	An approved tariff is binding on the public utility and its customers.  Kossman v. Pa Public Utility Commission, 694 A. 2d 1147 (Pa. Cmwlth. 1997), Brockway Glass Company v. Pa Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A. 2d 1067 (1981). 

In its Exceptions, DCNR stated that in Kossman, the court observed that supply line costs become part of the utility’s rate base paid for by all of the utility’s customers because the customers receive benefits from these lines.  DCNR noted that in Kossman, the court did not believe that the lines serving a developer’s commercial shopping centers should be paid by all of a utility’s customers.  DCNR avers that unlike the developer in Kossman, DCNR is a state agency managing a park for the benefit of the public.  DCNR submits that the public policy implications present in Kossman are not present here.  DCNR argues that that cost of the supply line extension serving the customers within the Park should be paid by all of PECO’s customers because they live near to the Park and can enjoy the benefits that the Park has to offer.  DCNR also argues that to conclude otherwise requires that taxpayers of the entire Commonwealth pay the costs of the line rather than the citizens most likely to receive the benefits of this public resource.  DCNR Exc. at 7 – 8. 

As discussed, supra, had DCNR requested that PECO provide supply and service lines within the Park consistent with PECO’s tariff, the costs of providing electric supply lines with the Park, and the subsequent maintenance costs, would have been incurred by PECO.   However, since DCNR determined that it required more costly underground facilities beyond the provisions of PECO’s tariff, DCNR elected to utilize funds available to the Commonwealth to pay the costs of the installation of the underground cable.  We are not inclined to expose PECO’s ratepayers to the costs of installing, maintaining or replacing customer-owned service lines that exceed the provisions of our regulations or commission-approved tariffs.   Therefore, DCNR’s Exceptions related to the recovery of costs from PECO and its ratepayers are denied. 

Conclusion

Based on the foregoing discussion, we find, inter alia, that DCNR owned the underground electric cable serving the four customers within the Park and PECO was not responsible for maintaining or repairing the cable.  Accordingly, we shall deny the Exceptions of DCNR and adopt the Recommended Decision of ALJ Fordham; THEREFORE,

	IT IS ORDERED:

1. That the Exceptions filed on behalf of John Norbeck, Director, Bureau of State Parks, Department of Conservation and Natural Resources on May 12, 2010, are denied. 

2. That the Recommended Decision of Administrative Law Judge Cynthia Williams Fordham is adopted. 

3. The Complaint filed by John Norbeck, Director, Bureau of State Parks, Department of Conservation and Natural Resources filed on July 11, 2008, is dismissed.



4. That this docket be market closed.

[image: ]BY THE COMMISSION


Rosemary Chiavetta
Secretary


(SEAL)
ORDER ADOPTED:  August 18, 2010
ORDER ENTERED:  August 23, 2010
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