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Pennsylvania Public Utility Commission,					     A-00121227
Bureau of Transportation and Safety					     C-2010-2163673

		v.

Leroy Mickens, III, t/a Big Time’s Night Train


OPINION AND ORDER

BY THE COMMISSION:

		Before us for consideration and disposition is the Petition for Reinstatement of Certificate of Public Convenience (Petition) filed on June 16, 2010, by Leroy Mickens, t/a Big Time’s Night Train (Petitioner).  The Commission’s Bureau of Transportation and Safety (BTS) was served with a copy of the Petition and filed an Answer on July 15, 2010.[footnoteRef:1]   [1:  	On August 13, 2010, Petitioner filed a “Supplement to Petition for Reinstatement.”  Our Regulations do not provide for such a filing.  As a result, we will not consider it here.] 



History of the Proceedings

		Petitioner was issued a Certificate of Public Convenience (Certificate) on July 8, 2005, at Docket No. A-00121227.
         
		On April 2, 2010, BTS filed the instant Complaint at Docket No. C‑2010‑2163673, alleging that Petitioner failed to pay an outstanding civil penalty of $250, imposed on Petitioner due to its failure to file an acceptable tariff with the Commission.  The Complaint noted that Petitioner had been informed of the requirement to pay the civil penalty by the November 17, 2009 Secretarial Letter, at Docket No. 
C-2009-2126024.  Failure to pay a civil penalty is a violation of the Public Utility Code, 66 Pa. C.S. § 501(c).    

         Additionally, BTS notified Petitioner that it must file an answer to the Complaint within twenty days of the date of service and that, if Petitioner failed to do so, BTS would request that the Commission issue an order which would, inter alia, cancel Petitioner’s Certificate.  The Complaint was served on the Petitioner via Certified Mail on April 6, 2010.  Petitioner did not file an answer to the Complaint.  

          By Order entered June 3, 2010, the Commission sustained the Complaint and cancelled Petitioner’s Certificate.  Additionally, that Order imposed a civil penalty of $100 for failure to comply with the provisions of 66 Pa. C.S. § 501(c).  The Order also advised Petitioner that, should it wish to resume service to the public, it must file a Petition for Reinstatement within fifteen days of receipt of the Commission’s Order.  The Order was served on Petitioner on June 6, 2010.  

          Petitioner filed the instant Petition on June 16, 2010.  On June 17, 2010, the Commission received a check in the amount of $350 from Petitioner.  BTS filed an Answer to the Petition as above noted.  
Discussion

		Initially, we note that BTS’ Answer to the Petition was not timely filed.  BTS avers that this oversight was due to the fact that the Petition was not timely processed due to an administrative error.  BTS requests that we consider its Answer nunc pro tunc.  Answer at ¶ 1.

		We shall consider BTS’ Answer herein.  Our Regulations state:

This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.

52 Pa. Code § 1.2(a) (emphasis supplied).  Our Regulations permit an Answer to be filed in response to a Petition for Reinstatement.  52 Pa. Code § 5.61.  In this case, we fail to see how Petitioner’s substantive rights would be prejudiced by the consideration of BTS’ late-filed Answer.

		It is well settled that decisions such as whether to grant a Petition for Reinstatement are left to the Commission’s discretion and will be reversed only if that discretion is abused.  Hoskins Taxi Service v. Pa. PUC, 486 A.2d 1030 (Pa. Cmwlth. 1985).  In ruling upon a petition for reinstatement, it is incumbent upon this Commission to examine all relevant factors in order to reach an equitable result.  Medical Transportation, Inc., 57 Pa. P.U.C. 79 (1983).

		The Commission has identified five factors which are particularly relevant to the determination of a petition to reinstate:  (1) the amount of time which lapsed between the cancellation of the certificate of public convenience and the filing of the petition to reinstate; (2) whether the petitioner has a record of habitually violating the Public Utility Code; (3) the reasonableness of the excuse given for the violation that caused the certificate to be cancelled, Re:  Bishop, 58 Pa. P.U.C. 519 (l984); (4) whether the petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject complaint, Pa. PUC v. Grimm Motors, Docket No.
A-00111048, et al. (Order entered May 1, 1998); and (5) whether the petitioner is in compliance with the requirement that all assessments must be current prior to reinstatement, Re: M.S. Carriers, Inc., Docket No. A-00110601 (Order entered May 4, 1999).

		The first factor relevant to the determination of a petition for reinstatement is the amount of time a certificate remains dormant.  When the period of dormancy is short, reinstatement can be treated solely as a matter between a petitioner and the Commission.  Application of Michael LoRusso, t/d/b/a Elegance Limousine Service, 1999 Pa. PUC LEXIS 14 *5 (1999).  The longer this period becomes, the more likely it is that another carrier would rely on the cancellation as being permanent and formulate plans to fulfill the dormant service.  Id.

		Petitioner’s Certificate was cancelled by Order issued on June 3, 2010, and Petitioner filed the instant Petition for Reinstatement on June 16, 2010.  We note that approximately two weeks elapsed between the date of cancellation and the filing of the Petition.  This short period of time weighs favorably toward granting reinstatement.

		The second reinstatement factor is whether the Petitioner has a record of habitually violating the Code or the Commission’s Regulations.  Petitioner contends that, prior to the matter sub judice, it had only one violation of the Commission’s Rules and Regulations.  Petition at ¶ 7.  

          In response to Petitioner’s contention, BTS states that a review of Petitioner’s history reveals that Petitioner has in the past failed to comply with the Commission’s Regulations.  BTS Answer at ¶ 19(a).    

          We note that a total of five complaints have been filed against Petitioner.  In addition to the complaint which resulted in the cancellation of Petitioner’s Certificate, other complaints have been filed for the following.  The complaint at Docket No. A‑00121227C0601 was for failure to maintain evidence of insurance on file with the Commission from June of 2006 to September of 2006.  That complaint was closed when a “Form E” was filed.  At that time, the Commission was not fining carriers for failure to maintain evidence of insurance.  The complaint at Docket No. A-00121227C0602 arose when Petitioner filed the Form E referenced above and it was discovered that there had been a lapse in the actual insurance coverage while Petitioner continued to transport passengers.  That complaint was settled with the payment of a civil penalty of $1,000 from Petitioner.

          The third complaint, at Docket No. C-2009-2126024 (discussed above), arose when the Commission revised the tariff requirements for limousine service.  Petitioner was one of the carriers notified of the deficiencies of its tariff and the requirement that a new tariff be filed.  Petitioner failed to file a new tariff, and the complaint was subsequently filed.  Petitioner never responded, and a civil penalty of $250 was imposed.  That penalty was paid at the time Petitioner filed the instant Petition.  The fourth complaint, at Docket No. C-2010-2163673 (also discussed above), resulted from Petitioner’s failure to comply with the Commission order and pay the civil penalty imposed at Docket No. C-2009-2126024.  That penalty was also paid at the time Petitioner filed the instant Petition.  

          Finally, the fifth complaint, at Docket No. C-2010-2171403, arose from Petitioner’s failure to pay assessments in the amount of $5,448.  The total amount of the assessment was paid when the instant Petition was filed.  On review of this criterion, we conclude that Petitioner’s compliance history is not good.  According, we conclude that this factor weighs against reinstatement.

		The third factor queries the reasonableness of the excuse offered for the violation.  Petitioner avers that the violation was caused by its lack of knowledge of the requirement that tariffs utilize thirty minute increments.  Petition at ¶ 13. 

          In response to this argument, BTS points out that, as recounted above, the Commission sent Petitioner several letters informing it of this obligation.  Specifically, on March 29, 2009, BTS sent Petitioner a letter informing it of its tariff error.  On August 22, 2009, BTS filed a complaint against Petitioner for failing to have a correct tariff on file.  On November 17, 2009, the Commission sent Petitioner a secretarial letter informing it of the deficiency in its tariff.  On April 2, 2010, BTS filed a complaint against Petitioner, which also informed Petitioner that its tariff must use thirty minute increments.  Finally, at the time of the entry of the Order by which Petitioner’s Certificate was cancelled, i.e., June 3, 2010, Petitioner still did not have an acceptable tariff on file with the Commission.  BTS Answer at ¶ 19(c).  

          On review of this issue, we conclude that Petitioner’s excuse that it lacked knowledge of the Commission’s Regulations with respect to tariffs is not credible, in light of the fact that Petitioner had been informed of those Regulations on several occasions by the Commission.  Accordingly, we conclude that this factor weighs against reinstatement.  

		The fourth reinstatement factor to be considered is whether the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject Complaint.  Petitioner contends that, in order to prevent future violations, it will institute a policy whereby periodic reviews of the Commission’s Rules and Regulations will be performed.  Petition at ¶ 12.[footnoteRef:2] [2:      We note that the paragraphs found on page 2 of the Petition are mis-numbered.  There are three paragraphs numbered as paragraph 12.        ] 


          BTS did not respond specifically to this contention.  On review of this criterion, we conclude that it weighs in favor of reinstatement in that Petitioner should now be more aware of the need to recognize and adhere to the Commission’s Rules and Regulations, as well as the consequences of the failure to do so.  However, we direct Petitioner to also institute procedures designed to ensure that it reads and timely responds to all correspondence from the Commission.  Such procedures should serve to significantly reduce problems with the Commission in the future.  

	          The fifth factor requires assessments and fines to be current prior to reinstatement.  Petitioner contends that payment has been made to the Commission in the amount of $350 and, therefore, Petitioner has satisfied all of its outstanding obligations to the Commission.  Petition at ¶ 11.

          In its response, BTS concedes that all fines and assessments owed to the Commission have been paid.  BTS further notes, however, that Petitioner’s assessments have been delinquent for the years 2008, 2009 and 2010.  Petitioner did not pay those assessments until it attempted to file the instant Petition, and was informed that it would not be considered until the assessments were paid.  Additionally, BTS notes that Petitioner still does not have an acceptable tariff on file at this time and that the Commission has received a Form K cancelling Petitioner’s bodily injury and property damage liability insurance.  BTS Answer at ¶ 19(b).  The fact that Petitioner is current on its fines and assessments weighs in favor of reinstatement.  

          This proceeding presents a “close case” on the issue of reinstatement.  However, based on the totality of facts presented in this case, we are of the opinion that reinstatement is appropriate, subject to two conditions, as follows: (1) Petitioner must file an acceptable tariff with BTS within sixty days of the date of entry of this Opinion and Order; and (2) Petitioner must file with our Secretary’s Bureau the required proof of insurance within sixty days of the date of entry of this Opinion and Order.  If Petitioner does not satisfy those conditions within the denoted time period, its Certificate will remain cancelled without further action on our part.  Petitioner is strongly cautioned that further violation of our Rules and Regulations will result in further enforcement action, up to and including cancellation of its Certificate.

Conclusion

		Consistent with the foregoing discussion, we conclude that Petitioner’s request for reinstatement of its Certificate should be granted on the conditions outlined above within sixty days of the date of entry of this Opinion and Order; THEREFORE,

		IT IS ORDERED: 

          1.	That the Petition for Reinstatement filed by Leroy Mickens, III, t/a Big Time’s Night Train, on June 16, 2010, is granted, only if the following conditions are met within sixty days of the date of entry of this Opinion and Order:

(a)	Leroy Mickens, III, t/a Big Time’s Night Train shall file an acceptable tariff with our Bureau of Transportation and Safety; and,

b)	Leroy Mickens, III, t/a Big Time’s Night Train shall file the required proof of insurance with the Secretary’s Bureau

		2.	That if Leroy Mickens, III, t/a Big Time’s Night Train has not complied with the requirements set forth above, within sixty days of the date of entry of this Opinion and Order, the instant Certificate will remain cancelled, without further order by the Commission.

		3.	That a copy of this Opinion and Order shall be served on the Bureau of Transportation and Safety.

		4.	That, upon either the reinstatement of the instant Certificate, or upon Leroy Mickens, III, t/a Big Time’s Night Train’s failure to comply with the above-outlined conditions within sixty days of the date of entry of this Opinion and Order, the Secretary’s Bureau shall mark the instant Docket “closed.”
[image: ]
								BY THE COMMISSION,

								Rosemary Chiavetta
								Secretary


 (SEAL)

ORDER ADOPTED:  August 18, 2010

ORDER ENTERED:  August 23, 2010
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