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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Peter Ouellette (Complainant), filed on June 17, 2010,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on June 2, 2010.  PECO Energy Company (PECO) filed Reply Exceptions on June 23, 2010. [1: 		Since no certificate of service or other indications of service accompanied Complainant’s Exceptions, PECO was provided a copy of Complainant’s Exceptions by the Commission on June 17, 2010.] 


History of the Proceeding

On January 6, 2010, the Complainant filed a Formal Complaint against PECO alleging that PECO wrongfully charged him with a revenue protection fee for tampering with his utility meter.  The Complainant asked that the Commission investigate the situation and waive the revenue protection fee.  I.D. at 1.  

PECO filed its Answer, dated January 22, 2010, denying the material allegations of the Complaint.  In its Answer, PECO stated that on September 16, 2009, a PECO representative visited the Complainant’s home after detecting unauthorized use of its service.  PECO’s representative found the meter had been pried open and certain parts of the meter had been removed.  I.D. at 1.

By Hearing Notice dated March 15, 2010, the Parties were notified that an Initial Hearing in this case was scheduled for the morning of April 15, 2010, in Philadelphia.  It also notified the Parties that they should be present in the hearing room until their case was called.  Later, this hearing date was changed by Hearing Notice dated March 17, 2010, to April 9, 2010.  I.D. at 1, 2.

A Prehearing Order was issued by the ALJ on March 22, 2010, stating the location, date and time of the scheduled hearing and advising the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the Parties of applicable procedural rules.  I.D. at 2.

On March 30, 2010, the Complainant called the ALJ and asked for a telephonic hearing because his job has attendance restrictions.  The ALJ orally granted the Complainant’s request.  I.D. at 2.

On the day of the hearing, the Complainant proceeded unrepresented and introduced no exhibits into the record.  PECO presented the testimony of two witnesses and introduced six exhibits into the record.  I.D. at 2.

The record closed at the conclusion of the hearing on April 9, 2010.  As noted, on June 2, 2010, the Commission issued the Initial Decision of Administrative Law Judge Ky Van Nguyen.  Exceptions were filed by the Complainant on June 17, 2010, and Reply Exceptions were filed by PECO on June 23, 2010.

Discussion

Section 315(a) of the Public Utility Code, 66 Pa. C.S. §§315(a), provides:

(a)  Reasonableness of rates. – In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  66 Pa. C.S. §315(a).  


The term “rate” is not simply a cost per unit of commodity but rather is every fare, toll charge, rental, or other compensation whatever of any public utility made, demanded or received for any service.  Allegheny Ludlum Corp. v. Pennsylvania Public Utility Commission, 612 A.2d 604 (Pa. Cmwlth. 1992); see also 66 Pa. Code §102 relating to Definitions.  I.D. at 4.

The Commonwealth Court, in reviewing Section 315(a) above, interpreted the public utilities and the consumer’s burden of proof as follows:

Where a customer is heard to complain concerning a proposed change in rate, the burden of proof is upon the public utility to show the proposed rate is just and reasonable; where the complaint involves an existing rate, however, the burden falls upon the customer to prove that the charge is no longer reasonable.  (Citations omitted)  Schellhammer v. Public Utility Commission, 629 A.2d 189 (Pa. Cmwlth. 1993).  (Emphasis added).


Under these principles, the Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant has the burden of proving by a preponderance of the evidence that PECO has wrongfully charged him with a revenue protection fee or that the revenue protection fee is no longer reasonable.  I.D. at 5.

Rules 10.4 and 18.6 of PECO’s Tariff provide:

10.4  TAMPERING.  In the event of the Company’s meters or other property being tampered or interfered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.

*	*	*

18.6  TERMINATION FOR FRAUD.  The Company may terminate without notice for abuse, fraud, material misrepresentation of the customer’s identity, or tampering with the connections, the Company’s meters, or other equipment of the Company.


These provisions require that when a customer takes unauthorized service from PECO, the customer must pay the amount estimated by PECO, which estimate is for service used but not registered on the meter, and for any costs of repair, inspection, investigation, and protective installation.  They also provide that PECO may choose to terminate service without notice if unauthorized service occurs.[footnoteRef:2] [2: 	 	Section 1406 relating to Termination of utility service of the Utility Code, 66 Pa. C.S. §1406, provides, in part:
(c)  Grounds for immediate termination. –
   (a)  A public utility may immediately terminate service for any of the following actions by customers:
   (i)  Unauthorized use of the service delivered on or about the affected dwelling.

		 *	*	*

   (iii)  Tampering with meters or other public utility’s equipment.] 


The Complainant testified that PECO charged him $920 for tampering with its meter and that he did not tamper with the meter.  Tr. at 6.  He also testified that he was willing to pay the fee but that PECO refused to put him on a payment plan.  Tr. at 6.  PECO wanted a lump-sum payment.  Tr. at 6.

The record shows that on August 13, 2009, PECO issued a service order to terminate the Complainant’s service for nonpayment and that the Complainant’s service was terminated on September 1, 2009.  PECO Exhibits B and D.  However, after the Complainant’s service was terminated, PECO still received signals indicating that the Complainant used PECO’s service without its authorization.  Tr. at 12.  The record also shows that on August 23, 2009, PECO issued a subsequent service order to terminate the Complainant’s service for non-payment but the record does not show when service was actually terminated.  Further, PECO did not testify as to how its meter was tampered or interfered with.  Rather, the act of the Complainant’s tampering or interfering was implied because PECO continuously received signals during the period of interrupted service, a circumstance from which an unauthorized use of service was inferred.  I.D. at 6.

The ALJ found that the law is well established that a utility tariff (list of rates and rules for service) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).  It is also well established that testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – are ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B. & K. Inc. v. Commonwealth, Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  Mere bald assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  

The ALJ concluded that the one-time charge of tampering with PECO’s meter is based on the costs of repair and investigation and is reasonable and lawful.  In addition, the Complainant’s testimony contains only assertions and, accordingly, cannot support a finding in his favor.  I.D. at 7.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992). 

The ALJ made nine Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

		We also note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding. Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C‑00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  As such, in light of the fact that the Complainant is a pro se Complainant and in order to secure the just, speedy and inexpensive resolution of this case, we will waive our Regulation and consider the merits of the Complainant’s Exceptions.  52 Pa. Code § 1.2.

		In his Exceptions, the Complainant asserts that the hearing was not fair and that PECO did not prove that he had tampered with the meter.  Exc. at 1.

		In its Reply Exceptions, PECO states that the Commission should sustain the ALJ’s Initial Decision because the Complainant did not allege that the ALJ made an error of law or abused his discretion with any trace of specificity.  R.Exc. at 1.  PECO also submits that the Complainant failed to present any evidence that PECO wrongfully charged him a revenue protection fee tampering fee or that the fee is no longer reasonable.  R. Exc. at 2.

		The Complainant’s first Exception does not point to any specific short-coming of the hearing process or of the ALJ’s Initial Decision.  Accordingly, since the Complainant did not identify any circumstance in support of his allegation concerning the unfairness of the hearing, the Complainant’s first Exception is denied.  

		With regard to the Complainant’s second Exception that PECO failed to prove that the Complainant had tampered with the meter, our review of the cross examination transcript of PECO’s Energy Technician discloses that upon inspection of the meter it was found that the glass on the meter was damaged and the ring that normally attaches the meter to the enclosure was missing.  Tr. at 27.  We note that the Complainant did not introduce any credible, factual evidence to rebut this testimony.  As such, based upon the record evidence, we shall deny the Complainant’s second Exception and find that the Complainant did tamper with the meter.

Upon our review of the Exceptions, we conclude that the Complainant offers no new argument that persuades us to reverse the ALJ’s Initial Decision.  As such, we agree with the ALJ that Complainant failed to sustain his burden of proof.  The record evidence shows that tampering occurred with the Complainant’s electric service meter.  Therefore, we shall deny the Complainant’s Exceptions consistent with the foregoing discussion and dismiss the Complaint for failure by the Complainant to carry his burden of proof.

Conclusion

Based on the above discussion, we shall deny Complainant’s Exceptions and adopt ALJ Nguyen’s Initial Decision which denies the Complaint;  THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions of Peter Ouellette are denied consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted consistent with this Opinion and Order.

3.	That the Complaint of Peter Ouellette v. PECO Energy Company is dismissed for the failure to satisfy the burden of proof. 



4.	That the record at Docket Number F-2010-2151048 be marked closed. 

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: August 18, 2010

ORDER ENTERED:  August 23, 2010
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