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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Agron Vata, received on March 30, 2010,
 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued March 17, 2010.   Philadelphia Gas Works (PGW) filed Reply Exceptions on April 20, 2010, after requesting a five day extension to reply to Mr. Vata’s Exceptions.   
History of the Proceeding
On December 21, 2009, Mr. Vata filed a Formal Complaint against PGW with the Commission.  The Complaint alleged that Mr. Vata owned a rental property in Philadelphia, PA (Premises) upon which a lien
 had been placed for unpaid natural gas service bills from PGW that had been incurred by a tenant of the Premises.  At the time Mr. Vata was told of the lien by PGW, he was told that he should register for PGW’s Landlord Cooperation Program (LCP) in order to protect himself in the future.  Mr. Vata alleged that, when he then tried to register for the LCP by phone, he was told to e-mail the Company.  He tried e-mailing three times but no one from PGW ever answered him.  Mr. Vata requested that the lien be removed.  Complaint at 6-7.
The Complaint was served on PGW on December 30, 2009, by the Commission’s Secretary’s Bureau.  On January 19, 2010, PGW filed and served its Answer stating that a lien in the amount of $1,206.73 was filed by the City of Philadelphia (City) against the Premises.  When the account was finalized on November 19, 2009, the unpaid balance owed by the customer of record at the Premises, Mr. Vata’s tenant, was $1,484.64.

Also, on January 19, 2010, PGW filed and served its Preliminary Objections, endorsed with a notice to plead, averring that the Commission lacks jurisdiction over the subject matter of the Complaint.  PGW requested that the portion of the Complaint seeking relief in the form of a Commission order stating that the lien on the Premises be removed, be stricken as impertinent matter.

On January 28, 2010, Mr. Vata indicated that he has been willing to work with PGW all along to mitigate any losses caused by the tenant’s non-payment.  Mr. Vata also complained about the lack of notice he had received concerning the imposition of the lien.  Mr. Vata averred that it is impossible for a landlord to check on a tenant’s unpaid bills since the utility will not disclose information when the account is not under the landlord’s name.  Vata Ans. at 1-2.  PGW’s Preliminary Objections were assigned to ALJ Weismandel as Motion Judge for a ruling.
In the Initial Decision issued March 17, 2010, the ALJ concluded that the Commission lacks subject matter jurisdiction over the Complaint.  The ALJ stated that Mr. Vata’s relief, if any, must be obtained under the procedures established by the Municipal Claim and Tax Lien Law.  Therefore, the ALJ sustained PGW’s Preliminary Objection under 52 Pa.Code § 5.101(a)(1) challenging the Commission’s subject matter jurisdiction.
Discussion
The grounds for preliminary objections are limited to those set forth in the Commission’s Regulations at 52 Pa Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.



A party may file Preliminary Objections under Commission Regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the complaint in a light most favorable to the complainant.  The complaint should be dismissed only when it appears that the complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C‑00935435 (July 18, 1994).  



A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (Pa. 1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
In his Initial Decision, the ALJ made three Findings of Fact and twenty-seven Conclusions of Law.  I.D. at 2-3, 8-11.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In his Exceptions, Mr. Vata emphasizes that it was the tenant living at the Premises, not him, who requested service from PGW and was the ratepayer.  However, the lien, which amounts to $1,445, is on his property.  Mr. Vata states that he was not able to collect rent from the tenant for several months, and was not able to evict her without a Court Order.  Mr. Vata complains that PGW continued to provide service to the tenant for more than six months without payment yet PGW never turned the service off, even though PGW does not need a Court Order to terminate service.  Mr. Vata asserts that he tried to do everything to prevent the tenant’s balance from increasing, but was not able to do anything until PGW contacted him for access to the rental property which he provided.  Mr. Vata also tried to register for PGW’s LCP, but was not successful and could not get anyone from PGW to answer his inquiries.  Exc. at 1.
As was noted by the ALJ, this case is another in a series of recent cases in which the complaining party is requesting that the Commission order the City to remove a municipal lien it has placed on a property for unpaid gas service rendered by PGW.  I.D. at 6-7.  Mr. Vata is requesting that the Commission remove the tax lien placed on the Premises.  However, the Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Public Utility Commission, 157 Pa. Super. 595, 43 A.2d 348 (1945).   
In the Initial Decision, the ALJ provided an extensive legal analysis regarding municipal tax liens.  I.D. at 3-8.  As explained by the ALJ, PGW is a municipal utility owned by the City of Philadelphia.  PGW itself does not have the authority to file a tax lien.  However, the City does.  Acting under the authority and power granted in the Municipal Claim and Tax Lien Law, 53 P.S. § 7101 et seq., the City filed a lien to enforce municipal claims against Mr. Vata’s rental property for unpaid natural gas service rendered by PGW.  I.D. at 5.  According to the ALJ, in the instant case, the entire proceeding for the effectuation of and defense to the statutory lien of the City is within the jurisdiction of the Court of Common Pleas of Philadelphia County, or the Municipal Court of Philadelphia (if the amount is within its jurisdiction, 53 P.S. § 7101 et seq.), not the Commission.  I.D. at 6.
The ALJ stated that Section 1414(a) of the Public Utility Code (Code), 66 Pa.C.S. § 1414(a), “reiterates the General Assembly’s determination that the previously existing right of the City to enforce payment for natural gas service rendered PGW through the municipal claim and lien procedure of the Municipal Claim and Tax Lien Law remains unabated.”  I.D. at 7.  The ALJ also relied on Section 2212(n) of the Code, 66 Pa. C.S. § 2212(n), that provides that nothing contained in the Public Utility Code shall abrogate the right of the City of Philadelphia to collect unpaid bills for natural gas service through the mechanism provided by the Municipal Claim and Tax Lien Law, a mechanism which is not within the jurisdiction of the Commission.  I.D. at 8.  


We have carefully reviewed the ALJ’s determinations in this matter and find that they are correct in all respects.   We believe the provisions cited above were intended to preserve a statutory right that PGW had before the Commission was given authority to regulate PGW.  We do not believe the above provisions were intended to give this Commission authority to adjudicate disputes over the validity and enforceability of PGW’s alleged liens.  Such authority remains with the courts.  We therefore find that the Commission lacks jurisdiction over the instant matter.  Accordingly, we shall deny Mr. Vata’s Exceptions.
We find that the ALJ’s granting of PGW’s Preliminary Objections was correct even though Mr. Vata is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to entertain the Complaint in the first instance.  On this basis, we distinguish Carlock from the case now before us.  
Conclusion


For the reasons discussed herein, we shall deny Mr. Vata’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE, 



IT IS ORDERED:


1.
That the Exceptions of Agron Vata are denied.    


2.
That the Initial Decision of Administrative Law Judge Wayne L. Weismandel is adopted, consistent with this Opinion and Order.


3.
That the proceeding docketed at C‑2009‑2149960 shall be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: August 18, 2010
ORDER ENTERED: August 24, 2010
	�	Mr. Vata’s Exceptions were received by the Secretary’s Bureau without a Certificate of Service.  The Secretary’s Bureau sent a copy of the Exceptions to PGW on April 5, 2010, the date which was then deemed to be the filing date for the Exceptions in order to avoid prejudice to either Party.  


	�	A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.  London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa.Cmwlth. 2004) (citations and internal footnotes omitted).  I.D. at 1.





	�	Statements in a pleading that are legally irrelevant to the cause of action or that could not have influence in leading to a result are “impertinent” and subject to being stricken.  Cf., Jefferies v. Hoffman, 417 Pa. 1, 207 A.2d 774 (1965).  I.D. at 2.





PAGE  
8

