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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Office of Small Business Advocate’s (OSBA) Petition for Clarification, filed on July 2, 2010, of the Commission’s Opinion and Order entered June 18, 2010, at the above captioned docket.  Answers to the Petition were filed on July 12, 2010, by PECO Energy Company (PECO) and Dominion Retail Inc. (Dominion Retail).


I.  HISTORY OF THE PROCEEDING

[bookmark: _Toc259699898][bookmark: _Toc259706158][bookmark: _Toc259699899][bookmark: _Toc259706159]On November 20, 2009, PECO filed its Revised Electric Purchase of Receivables Program (Revised POR Program).  The matter was assigned to the Office of Administrative Law Judge (OALJ) for hearing and Recommendation.  The OSBA and the Office of Consumer Advocate (OCA), through their respective counsel, separately filed a Notice of Intervention, Public Statement and an Answer on December 4, 2009.  

On December 10, 2009, the Office of Trial Staff (OTS), through its counsel, filed an Answer to the Petition.  The Philadelphia Area Industrial Energy Users Group (PAIEUG), through its counsel, filed a Petition to Intervene on December 14, 2009.  The Retail Energy Supply Association (RESA), through its counsel, filed a Petition to Intervene on December 14, 2009. 

Direct Energy Services, LLC, (Direct Energy) through its counsel, filed a Petition to Intervene on December 14, 2009, and Constellation Energy Commodities Group, Inc. and Constellation New Energy (collectively Constellation) through its counsel, filed a Petition to Intervene on December 16, 2009.

[bookmark: _Toc259699901][bookmark: _Toc259706161]On February 2, 2010, the OTS, the OCA, the OSBA, RESA and Dominion Retail submitted direct testimony and accompanying exhibits.  On February 5, 2010, the OTS submitted supplemental direct testimony and the accompanying exhibit.  On February 22, 2010, PECO, the OTS, the OCA, RESA and Dominion Retail submitted rebuttal testimony.  Dominion Retail and the OTS submitted surrebuttal testimony and the accompanying exhibits on March 1, 2010.  PECO, the OSBA and the OCA submitted surrebuttal testimony and the accompanying exhibits on March 3, 2010.

[bookmark: _Toc259699902][bookmark: _Toc259706162]Subsequent to the Prehearing Conference, the Parties to the proceeding engaged in extensive discussions to try to achieve a settlement of some or all of the issues in this case.  Before the hearings scheduled for March 4 and 5, 2010, the Parties advised the ALJ that: (1) the Parties settled on all but two issues; (2) the Parties would like to reserve the outstanding two issues for briefing; and (3) that cross-examination of the witnesses on the remaining issues had been waived.  At the request of the Parties, the hearings were cancelled.  The ALJ approved the Parties’ request to file a Stipulation to admit all of the Parties’ written testimony and exhibits.  In addition, the date for the submission of the main briefs was extended to allow the signatories adequate time to complete the settlement document.  

The Joint Petition was filed on March 22, 2010.  It was executed by counsel for PECO, the OCA, the OSBA, Constellation, RESA, Direct Energy, and Dominion Retail.  The Joint Petition contained Statements in Support of the Joint Petition from the signatory parties.  Although PAIEUG did not sign the Joint Petition, it did not oppose the Petition.  Joint Petition at 1, PECO’s Statement in Support at 1.  The OTS opposed the Joint.  See OTS R.B. at p. 8 – 14.

The record consists of a thirteen-page prehearing transcript, PECO’s Revised Petition, the statements and exhibits of the Parties, the Joint Petition for Partial Settlement with attachments, and the main and reply briefs of PECO, the OCA, the OTS, the OSBA, RESA/Direct Energy, and Dominion.  

The ALJ’s Recommended Decision was issued by the Commission on April 29, 2010.  On May 19, 2010, PECO and the OTS filed Exceptions to the ALJ’s Recommended Decision.  On June 1, 2010 the OCA, the OSBA, Dominion, RESA/Direct and PECO filed Reply Exceptions.  By Opinion and Order entered on June 18, 2010, the Commission adopted the ALJ’s recommendation with certain modifications (June 18, Order).  As noted, on July 2, 2010, the OSBA filed the instant Petition for Clarification.


II.  DISCUSSION

A party’s right to seek relief following the issuance of our final decisions can be found pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearing, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).  
		Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.   A petition for clarification must meet the same standard as a petition for reconsideration.  See, Application of Sprint Communications Company, L.P., Docket No. A-310183F0002AMA (Order entered January 29, 2007).

		We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).
	The OSBA seeks clarification of the scope of the Commission’s June 18, Order, specifically Ordering Paragraph No. 3 (OP 3), which states:

3.	That PECO Energy Company is permitted to commence service termination actions on or after January 1, 2011, pursuant to Chapter 14 and Chapter 56 of the Commission’s regulations for accounts purchased, in accordance with the Purchase of Receivables Program herein approved, and unpaid pursuant to PECO Energy Company billings, representing Energy Generation Supplier charges incurred by the customer prior to January 1, 2011. 

In its Petition the OSBA questions: (1) whether PECO has the right to terminate for unpaid Electric Generation Supplier (EGS) service billed by an EGS prior to January 1, 2011, through dual billing; (2) the extent, if any, to which the consumer protections of 52 Pa. Code Ch. 56 will be applicable to a non-residential ratepayer; and (3) if its question in (1), above, is answered in the affirmative whether those charges: (a) will be considered to have been billed when PECO bills the rate payer on or after January 1, 2011; or (b) will be considered to have been billed when the EGS originally billed the ratepayer.  Petition at 3. 

In our June 18 Order we stated that PECO may commence service termination actions with respect to any shopping customer whose account has been purchased by PECO, if PECO is not paid by the shopping customer, in the same manner as is permissible under current statute and Commission regulations.  June 18 Order at 37.  Accordingly, any consolidated billing account purchased by PECO is then owned by PECO; is subject to service termination; and is also protected by the provisions of Chapters 14 and 56 [footnoteRef:1].  We also noted in our June 18 Order that Section 56.11 of our Regulations, 52 Pa. Code § 56.11, regarding winter termination procedures applies to all residential accounts purchased pursuant to the Revised POR Program.  This protection insulates customers from service termination during the first quarter of each calendar year.  Therefore, a consolidated billing account purchased by PECO would be subject to termination procedures as prescribed in Chapters 14 and 56 and service termination could not occur prior to March 1, 2011. [1: 		Only residential accounts are protected under Chapters 14 and 56.  These Chapters do not apply to Commercial and Industrial accounts.] 


In its Petition the OSBA states that the Commission’s apparent understanding that “consolidated billing is a condition precedent to the creation of EGS receivables [for pre-2011 service] that are eligible for purchase”[footnoteRef:2] implies that the Commission did not intend to approve the use of termination if a customer fails to pay PECO for service giving rise to “Dual Billing Receivables,” i.e., for EGS service originally billed to the customer by the EGS through dual billing (rather than by PECO through consolidated billing).  Petition at 10, 11.  Emphasis added.  We agree with the OSBA.  The Commission’s intent is to allow PECO to commence service termination actions when any consolidated billing account purchased by PECO, pursuant to its Revised POR Program, becomes delinquent to PECO.  Additionally, PECO is to follow its normal business practices of billing and collecting as well as all notice requirements and winter moratorium restrictions when dealing with EGS accounts through its Revised POR Program. [2: 		June 18 Order at 35.] 


In its Answer, Dominion Retail states that it did not find any ambiguity regarding the receivables to be acquired by PECO.  Dominion Retail states that both PECO’s Petition and the Joint Petition for Partial Settlement make it clear that only consolidated billing accounts will be the subject of the Revised POR Program.  Dominion Answer at 2.

The OSBA previously contended that granting PECO termination authority for pre-2011arrearages would conflict with 52 Pa. Code §56.35, which imposes a statute of limitations on a utility's authority to require a residential customer to pay a bill that is more than four years old. OSBA Main Brief, p. 11; PECO RB at 6; Petition at 12.  To the contrary, PECO has previously stated, and reaffirms, that its exercise of termination authority will adhere to all applicable customer protections, including the statute of limitations cited by the OSBA.  PECO RB at 6; Petition at 12. Emphasis added.  We agree with PECO on this issue that the OSBA’s argument has no validity because PECO has not asked for authority to terminate service for pre-2011 arrearages in a manner that would contravene existing customer-protection provisions of the Public Utility Code or the Commission’s regulations.  PECO’s use of the term ‘including’, in our opinion, removes any ambiguity that PECO’s intent is to adhere to all applicable customer protections.

In its Answer, PECO states that since Chapter 56 is not applicable to commercial accounts, no clarification is needed on this point.  PECO Answer at 3.  Further, PECO notes that while the Revised POR Program will be consistent with applicable Provisions of Chapter 56, PECO did not agree that non-residential customers would be entitled to any residential customer protections.  PECO Answer at 3.

Dominion Retail, in its Answer, notes that, neither the Joint Petition for Settlement nor the June 18 Order purports to modify the application of the Commission’s regulations or the Public Utility Code.  Dominion Answer at 2.  

To further clarify back billing for unpaid arrearages resulting from prior under-billings, we note that our Opinion in the Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990), proceeding aligned the four-year time frame used for residential back billing to commercial accounts in cases where the commercial customer has no culpability.  Accordingly, we expect all EDCs to adhere to the Commission’s findings in Angie’s Bar when addressing residential and commercial underbilled account balances.  Unless the customer is directly responsible for an unpaid service and has enjoyed the utility service provided, for example, for a theft of utility service, the statute of limitations established in Angie’s Bar is controlling.  Accordingly, we do not agree with the OSBA’s reliance on Angie’s Bar as being applicable to unpaid, uncontested consolidated billings.

The last point of clarification requested by the OSBA is the identification of the proper “initial billing date” for EGS charges through dual billing.  The OSBA suggests that there are two approaches.  The first approach would be to consider the “initial billing date” to be the date on which PECO first bills the customer for an EGS charge underlying a “Dual Billing Receivable.”  Petition at 14.  The second approach would be to consider the “initial billing date” to be an earlier date when the EGS first billed the customer for service.  Petition at 14.

PECO also clarified in its Answer that the OSBA’s suggestion that PECO intends to purchase dual billing receivables is simply incorrect.  PECO Answer at 2.  As previously noted, the Revised POR Program does not apply to dual billing accounts.


III.  CONCLUSION

Based upon our review of the Petition for Clarification and the Answers thereto, we conclude that the OSBA’s request for clarification is consistent with the standards of Duick and shall be granted consistent with the discussion herein; THEREFORE,

IT IS ORDERED:

		1.	That the Petition for Clarification filed by the Office of Small Business Advocate on July 2, 2010, is granted, consistent with this Opinion and Order.

		2.	That a copy of this Opinion and Order be served on all Parties to this proceeding.

		3.	That this proceeding at Docket No. P-2009-2143607 shall be marked closed.


[image: ]	BY THE COMMISSION


	Rosemary Chiavetta
	Secretary


(SEAL)

ORDER ADOPTED:  August 18, 2010

ORDER ENTERED:  August 24, 2010
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