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PURCHASE AGREEMENT

This PURCHASE AGREEMENT (this “Agreement”), dated as of July 19, 2010, is made
by and among Cenversent Communications, Inc., a Delaware corporation (the “Seller”), and
NTELOS Inc., a Virginia corporation (the “Pyurchaser”) and, solely with respect to Sections 6.15

and 11,17, One Communications Corp., a Delaware corporation (the “Parent Commpany’ ).
Recitals:

A. The Company and the Company Subsidiaries (each as defined herein) are
exclusively engaged in the business of providing telecommunications and information services to
business and residential customers throughout the State of West Virginia and in portions of Ohio,
Maryland, Pennsylvania, Virginia and Kentucky, in each case under the ‘FiberNet’ name
(the “FiberNet Business™);

B. The Seller is the holder of all of the issued and outstanding membership interests
(the “Equity_Interests”) in Mountaineer Telecommunications, LLC, a West Virginia limited
liability company (the “Company”), which is the holder of all of the issued and outstanding
membership interests or shares of capital stock (as applicable) in each of the Company
Subsidiaries;

C. The Seller wishes to sell the Equity Inferests to the Purchaser, and the Purchaser
wishes to purchase the Equity Inferests from the Seller, upon the terms and subject to the
conditions set forth in this Agreement (the “Bquity Purchase™);

D. The Parent Company is executing this Agreement solely for the purposes of
providing: (i) the covenants set forth in Section 6.15; and (ii) the guarantee of the Seller’s
obligations hereunder as described in Section 11.17; and

E. The parties desire to make certain representations, warranties, covenants and
agreements in connection with the Transactions (as defined below).

Agreement:

NOW, THEREFORE, in consideration of the mutual agreements and covenants herein
contained and for other good and valuable consideration, the receipt and adequacy of which are
hereby acknowledged, the parties hereby agree as follows:

ARTICLE [
DEFINITIONS

1.1  Definitions. Except as otherwise provided herein, all capitalized terms used
herein shall have the meanings assigned to them below,

" Adverse Effect Parent Company Tax Proceeding"” has the meaning set forth in

Section 7.5{(¢c).




“Adverse Effect Pre-Closing Tax Proceeding” has the meaning set forth in

Section 7.5(a).

" Adverse Effect Straddle or Post-Closing Tax Proceeding” has the meaning set
forth in Section 7.5(b3.

“Affiliate” of any Person means another Person that, directly or indirectly,
through one or more intermediaries, controls, is controlled by or is under common control with,
such first Person, with “control” of a Person meaning the possession, directly or indirectly, of the
right or power to-direct or cause the direction of the management or policies of such Person,
whether through ownership of voting securities, through contract rights or otherwise, and
“controlling” and “controlled” having correlative meanings.

“Agreement” has the meaning set forth in the preamble.
“Allocation” has the meaning set forth in Section 7.7(a).

«Alternafive Transaction” has meaning set forth in Section 6.8.

«A nnual Financial Statements™ has the meaning set forth in Section 3.4(a).

“Antitrust Division” has the meaning set forth in Section 6.6(b).

© “Bysiness Day” means any day of the year other than: (a) any Saturday or
Sunday; or {b) any other day on which the banks located in the State of New York are required to
be closed for business.

~ “Capital Bxpenditures” means the capital expenditures of the FiberNet Business
that have been placed in service, to be recorded on the books and records of the Company and
the Company Subsidiaries in a manner that is consistent with past practice and in accordance
with the existing accounting policies of the Company and the Company Subsidiaries.

“Capital Expendifures Statemenf” has the meaning set forth in Section 2.5(d).

“Capital Bxpenditures Target” means the product of: (a) eight hundred thousand
doilars ($800,000); and (b) the number of calendar days from April 1, 2010 through the Effective
Time, divided by thirty (30).

“Claim” means any complaint, allegation, charge, petition, appeal, demand,
notice, filing or claim of any kind that commences, alleges a basis to commence or threatens to
commence any Proceeding by or before any Governmental Entity or Judicial Authority, or that
asserts, alleges a basis to assert or threatens to assert any right, breach, default, vielation,
noncompliance, termination, cancellation or other action or omission that would reasonably be
expected to result in a Loss.

“Closing” has the meaning set forth in Section 2.2(a).

“Closing Date” has the meaning set forth in Section 2.2(a).



“Closing NWC Adj ustment” has the meaning set forth in Section 2.5(a).

“Code” means the Internal Revenue Code of 1986, as amended.
“Company” has the meaning set forth in the recitals.

“Company Benefit Plan” means: (a) any employee welfare benefit or employee
pension benefit plan (as defined in Sections 3(1) and 3(2) of ERISA); and (b) any other
employee benefit agreement, plan, Contract or arrangement, including any deferred
compensation plan, incentive plan, bonus plan or arrangement, option plan, equity purchase plan,
equity award plan, golden parachute agreement, severance pay plan, cafeteria plan, employment
contract, fringe benefit or other similar plan, agreement, Contract and arrangement (whether
funded or unfunded, written or otherwise) which is sponsored or maintained by the Company or
any Company Subsidiary, to which the Company or any Company Subsidiary makes
contributions or which covers any current or former director, officer, employee or consultant of
the Company or any Comparny Subsidiary (or any of their beneficiaries) or with respect to which
the Company or any Company Subsidiary has or may have any actual or contingent liability.

“Company Confidential Information™ has the meaning set forth in Section 6.15(c).

“Company Disclosure Schedule” means the disclosure schedule delivered by the
Seller to the Purchaser concurrently with the execution of this Agreement and forming a part
hereof.

“Clorpany Information” has the meaning set forth in Section 6.13(8)-

“Company Permits” has the meaning set forth in Section 3.15(b).

“Company_Subsidiaries” means: (a) FiberNet of Virginia, Inc., a Virginia
corporation; (b) FiberNet, LL.C., a West Virginia limited liability company; (c) FiberNet
Telecommunications of Pennsylvania, 1LC, a Pennsylvania limited liability company; and (d)
FiberNet of Ohio, LLC, an Ohio limited liability company.

“Clompany Supplied Information” has the meaning set forth in Section 6.5(a).

“Company Telecom Permits” has the meaning set forth in Section 3.16(b}.

“Confidential Information” means information in any form, whether it is tangible
or intangible, which includes any information, data, reports, records, technology, technical data,
trade secrets, know-how or ideas, including that which relates to business operations, products,
services, customers, plans, markets, research, imventions, Processes, designs, drawings,
engineering, marketing or finances, which information is intended by the applicable party or its
Affiliate to be treated as confidential as determined by its nature and cornitent; provided, however,
that any information that: (a) is or becomes generally available to the public through no fault of
the recipient of the information, (b) is or becomes available to the recipient of the information on
a mon-confidential basis, (c) was in the possession or knowledge of the recipient of the
information prior to it being furnished by or on behalf of the disclosing party, or (d) has been



developed by the’ recipient of the information independently of any disclosure of such
information by the disclosing party shall not be deemed to be Confidential Information.

“Contract” means any confract, agreement, note, bond, mortgage, indenture, deed
of trust, lease, sublease, license, sublicense, purchase or sale order, or other comimitment,
obligation or instrument that is binding or enforceable upon the parties thereto, whether writien
or oral.

“Copsent” means, with' respect to any Person, any approval,. authorization,
exemption, waiver, permission or consent of any kind of such Person.

“Credit Agreement” means the Amended and Restated First Lien Credit and
Guaranty Agreement, dated as of April 19, 2007, as amended, among the Parent Company;
certain of its Subsidiaries as guarantors; the lenders from time to time party thereto; Goldman
Qachs Credit Partners L.P., as Lead Arranger, Sole Bookrunner and Syndication Agent; and
CapitalSource Finance 1LLC, as Administrative Agent and Coliateral Agent.

“Downward Post-Closing NWC Adjustment” has the meaning set forth in
Section 2,5(¢)-

“Draft Allocation” has the meaning set forth in Section 7.7(¢).

“Effective Time” has the meaning set forth in Section 2.5(a).

“Enterprise Agreement” has the méaning set forth in Section 6.15().

“Brvironmental Law” means any Law relating to pollution or protection of the
environment or natural resources, including those relating to the use, handling, transportation,
treatment, storage, disposal, release or discharge of any Hazardous Substance.

“Equitable Bxceptions” means any limitations on the enforceability of obligations
resulting from: (a) bankruptcy, insolvency, reorganization, moratorium or other requirements of
Laws or equitable principles now or hereafter in effect relating to or affecting the enforcement of
creditors’ rights or debtors’ obligations generally; and (b) as to the remedy of specific
performance and injunctive and other forms of equitable relief, the imposition of equitable
defenses and the discretion of the Judicial Authority before which any Proceeding therefor may

be brought, whether at law or in equity.
“Equity Interests” has the meaning set forth in the recitals.
“Equity Purchase™ has the meaning set forth in the recitals.

«“ERISA” means the Employee Retirement Income Security Act of 1974, as
amended, and the rules and regulations promulgated thereunder.

“ERISA Affiliate” means any Person that, at any relevant time, is or was treated
as a single employer with the Company or any Company Subsidiary for purposes of Section 414
of the Code or Section 4001(b) of ERISA.



“Rscrow Account” has the meaning set forth in Section 2.4(a).

“Hscrow Agent” has the meaning set forth in Section 2.4(a).

“Egcrow Agreement” has the meaning set forth in Section 2.4(a).

“Escrow Deposit” has the meaning set forth in Section 2.4(a).

“Rgerow Funds” has the meaning set forth in Section 2.4(a).

“Escrow Period” has the meaning set forth in Section 2.4(a).

«Estimated NWC” has the meaning set forth in Section 2.5(a).

“Example NWC Calculation” has the meaning set forth in Section 2.5(a).

“pxcluded Liabilities” has the meaning set forth in Section 2.6.

“FCC” means the U.S. Federal Communications Commission.
“FCC Approval” means any Consent of the FCC that is necessary or otherwise
“appropriate for the Seller, the Purchaser, the Company or any of the Company Subsidiaries o
consurnmate the Transactions.

“Biber Contract” means any Contract, including indefeasible right to use, dark
fiber lease or similar arrangement, relating to the use of fiber optic facilities.

“PiberNet Business” has the meaning set forth in the recitals.

“PiberNet Customers” has the meaning set forth in Section 6.15(d).

“FiberNet Vendors” has the meaning set forth in Section 6.15(d).

“Final Allocation” has the meaning set forth in Section 7.7(c).

“Final NWC” has the meaning set forth in Section 2.5(b).
“Final Order” means any Order that has become final and nonappealable.

“Final Post-Closing NWC Statement” has the meaning set forth in Section 2.5(b).

“Financial Statements” has the meaning set forth in Section 3.4(a).

“Financing Parties” has the meaning set forth in Section 6.13(a).
“RTC has the meaning set forth in Section 6.6(b).

“GAAP” means generally accepted accounting principles in the United States as
in effect from time to time, applied on a consistent basis.



“Governmenta! Entity” means any government (including any United States or
foreign federal, state, provincial, municipal or county government), any political subdivision
thereof and any governmental, administrative, ministerial, regulatory, central bank, self-

regulatory, quasi-governmental, taxing, executive, or legislative department, commission, body,
agency, authority or instrumentality of any of the foregoing.

“Hazardous Substance™ means any hazardous substance as defined in 42 U.S.C. §
9601(14), any hazardous waste as defined by 42 U.S.C. §6903(5), any pollutant or contaminant
as defined by 42 U.S.C. §9601(33), any toxic substance, oil or hazardous material or other
chemical or substance {including any petroleum product or by-product, asbestos in any form,
polychlorinated biphenyls, urea formaldehyde or perchlorate) regulated by, or forming the basis
upon which liability may be imposed by a Person under, any applicable Environmental Laws, or
any other material or substance that is listed or classified as hazardous pursuant to any applicable
Environmental Law.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act 0f 1976, as
amended, together with the rules and regulations promulgated thereunder.

“Income Taxes” means any federal, state, local or non-U.S. Tax that, in whole or
in part, is based on, measured by or calculated by reference to net income, profits or gains,
including any state or local franchise Tax, and including any interest, penalty or addition thereto,
whether disputed or not.

“Indebtedness” means with respect to the Company and the Company
Subsidiaries: (a) any indebtedness for borrowed money, whether short term or long term, (b) any
indebtedness arising under capitalized leases, conditional sales contracts or other similar fitle
retention instruments, (c¢) all liabilities secured by any lien on any assets, (d) all obligations
evidenced by notes, bonds, debentures or similar instruments, including indebtedness for the
deferred purchase price of property or services represented by a note, (¢) all obligations to
reimburse any bank or other Person under acceptance, letter of credit or similar facilities, (f) all
guarantees, reimbursement or similar obligations in respect of indebtedness of a primary obligor,
and (f) all interest, fees, prepayment penalties and other expenses owed with respect to
indebtedness described in the foregoing clauses (a) through .

“Indemnified Party” has the meaning set forth in Section 10.4(a).

“Indemnified Taxes” has the meaning set forth in Section 7.2.

“Indemnifying Party” has the meaning set forth in Section 10,4(a).

“Indemnity Cap” has the meaning set forth in Section 10.3.

“Indemmity Threshold” has the meaning set forth in Section 10.3.

“Independent Accountants” has the meaning set forth in Section 2.5(b).

“Initial Escrow Release” has the meaning set forth in Section 2.4 b).




“Integration Planning Committee” has the meaning set forth in Section 6.17

“Intellectua] Property” means (a) all patents, trademarks, tradenames, copyrights,
licenses, computer software, domain names or data (other than widely-aveilable software subject
to “shrink-wrap” or “click-through” software licenses) or applications therefor owned by or
registered in the name of, and (b) all material unregistered trademarks and material unregistered
copyrights owned, held or used by, the Company, any Company Subsidiary or the FiberNet
Business or in which the Company, any Company Subsidiary or the FiberNet Business has any
rights, licenses or immunities.

“Intercompany Transactions” has the meaning set forth in Section 3.18(b).

“Intercompany Liability” has the meaning set forth in Section 8.2(h).
“IRS” means the Internal Revenue Service of the United States.
“Judicial Authority” means any court, arbitrator, special master, receiver, tribunal

or similar body of any kind (including any Governmental Entity exercising judicial powers or
functions of any kind).

“Knowledge of the Company” and correlative phrases such as “the Company’s
Knowledge” means the actual (but not constructive or imputed) knowledge of any of the
following persons after reasonable investigation: (a) David Armentrout; {b) Roy Williamson; (c)
Steve Hamula; {d) Russ Oliver; (¢) David Grady; (f) Tom Blind or (g) Tom Thomas.

“I aw” means any treaty, code, statute, law (including common law), rule,
regulation, convention, ordinance, Order, regulatory policy statement or similar guidance,
binding directive or decree of any Governmental Entity or Judicial Authority.

“] ease Apreement” means the Lease Agreement, by and between the Seller and
the Company, in the form reasonably acceptable to the Seller and the Purchaser, to be entered
into at Closing relating to the lease of the assets used in the conduct of the FiberNet Business, as
described on Exhibit 1.1(a) hereto.

« eased Real Property” has the meaning set forth in Section 3.1 1(a).

Y

“[ jability” means any liability for payment, debt, payment obligation, loss
incurred, cost, expense, expenditure, charge, fee or any other sum or amount due or otherwise
required to be paid.

“Lien” means any mortgage, pledge, security interest, encumbrance, charge or
lien, other than: (a) mechanics’, materialmen’s and similar liens not yet due and payable (or that
are being contested in good faith through appropriate Proceedings); (b) liens for Taxes not yet
due and payable {or for Taxes that the taxpayer is contesting in good faith through appropriate
Proceedings); (c) liens arising under workers’ compensation, unemployment insurance, social
security, retirement Or similar legislation; (d) purchase money liens and license securing rental
payments under capital lease arrangements; and (€) in the case of tangible personal property of
owned or leased real property, imperfections of title which are not, individually or in the



aggregate, material in character, amount of extent or which do not materially detract from the
value of, or materially interfere with the present or presently contemplated use of, the property
subject thereto or affected thereby.

_ “[ psg” means any Liability, Claim (including Third Party Claim), shortage,
darmage, diminution in value, settflement, deficiency, expense (including legal, comsulting,
accounting and other professional fees) or loss of any kind.

“Management_Company” means One Communications Management Co., a
‘wholly-owned subsidiary of the Parent Company which provides certain employment services to
the FiberNet Business, including employing a1l individuals currently providing employment
services to the FiberNet Business. For purposes of the definition of “Company Benefit Plan” in
Section 1.1, the representations and warranties in Sections 3.5(¢) and (D), Section 3.6(b),
Section 3.9(f) and Section 3.18 and the covenants and agreements in Section 6.1, Sections 6.2(¢)
and (f) and Section 6.15 (b}, all references to "employees” shall include those individuals
employed by the Management Company who provide employment services to the FiberNet
Business, and for purposes of the representations and wartanties in Section 3.7, Sections 3.10(b),
(¢) and (d) and Section 3.15(2), such representations and warranties with respect to the Company
and the Company Subsidiaries shall be deemed also to have been made with respect to the
Management Company as it relates to the employment of any individuals providing employment
services to the FiberNet Business.

“Material Adverse Effect” means any event of action, or series of events or
actions, that would reasonably be expected to (1) result, individually or in the aggregate, in a
material adverse effect on the results of operations, condition (financial or otherwise), assets or
- properties of the FiberNet Business, taken as a whole; provided, however, that in no event shall
any change or effect upon the FiberNet Business resulting from the occurrence, after the date of
this Agreement, of any of the following be considered in determining whether a Material
Adverse Effect has occurred: (a) any change in general economic OF political conditions or
changes affecting the industry generally in which the FiberNet Business operates (to the extent
not disproportionately affecting the FiberNet Business relative to its competitors); (b) any change
in market conditions or in national or global financial markets {to the extent not
disproportionately affecting the FiberNet Business relative to its competitors), (c) any natural
disaster, any act of terrorism, sabotage, military action or war (whether or not declared) or any
other social or political disruption, in each case including any escalation or worserning thereof,
(d) any adverse change arising from or relating to any change in accounting requirements
applicable to the FiberNet Rusiness or to any change in Laws applicable to the FiberNet
Business (including regulatory requirements imposed by the FCC or any State PUC) or, in each
case, in the interpretation thereof (to the extent not disproportionately affecting the FiberNet
Business relative to its competitors); {e) any failure, in and of itself, by the Company or any
Company Subsidiary to meet any forecasts or projections provided by the Seller (in whatever
form, whether oral or writien), provided that the exception in this clause (e) shall not prevent or
affect a determination that any fact, event or action underlying such a failure has resulted in, or
contributed to, a Material Adverse Effect; (f) any change resulting from the announcement of
this Agreement or the Transactions or other communication by the Purchaser of any intentions or
other plans or actions with respect to the Company, the Company Subsidiaries or the FiberNet
Business; (g) any change resulting from the consummation of the Transactions; (h) any actions




taken by the Purchaser, the Seller, the Company or any Company Subsidiary required by the
terms of this Agreement or any other Transaction Document or any change resulting therefrom;
or (i) any lability specifically disclosed on the Company Disclosure Schedule or (2) result in a
material adverse effect on the Seller’s ability to perform its obligations hereunder.

“Material Contract” has the meaning set forth in Section 3.6(a).
“Notice of Claim” has the meaning set forth in Section 10.4(a).

“N'WC” means Current Assets minus Current Liabilities, with: (a) the “Current
Assets” consisting of cash and cash equivalents, accounts receivable, prepaid expenses and other
current assets of the FiberNet Business, in each case as determined in accordance with: (i) GAAP
consistent with the manner of preparation of the Financial Statements and the Example NWC
Calculation (but excluding: (i) any intercompany receivables from Persons other than the
Company or any of the Company Subsidiaries; (ii) Taxes (including deferred Taxes) and (iii) any
effects from purchase accounting); and (b) the «Chyrrent Liabilities” comsisting of accounts
payable, accrued €Xpenses, deferred revenues and other current liabilities of the FiberNet
Business, in each case as determined in accordance with: (i) GAAP consistent with the manner
of preparation of the Financial Statements and the Example NWC Calculation (but excluding: ()
any intercompany payables to Persons other than the Company OF aiy of the Company
Subsidiaries; (it) any Indebtedness (including Indebiedness under the Credit Agreement, for
which the Company and the Company Qubsidiaries will be released and discharged as of the
Closing Date as described in Section 8.2(g)); (iii) Taxes (including deferred Taxes); and (iv) any
effects from purchase accounting).

«“\'WC Dispute Notice” has the meaning set forth in Section 2.5 b).

“Order” means any judgment, writ, decree, directive, decision, injunction, ruling,
award or order (including any consent decree or cease and desist order) of any kind of any
Governmental Bntity or Judicial Authority.

“Oyrpanjzational Documents”™ of a Person means: (2) the articles of incorporation,
certificate of incorporation, certificate of formation or similar document(s) filed with a
Governmental Entity, which filing forms or organizes such Person; and (b) the bylaws, limited
Lability company operating agreement, partnership agreement, trust agreement or similar
document(s), whether or ot filed with a Governmental Entity, which organize and/or govérn the
internal affairs of such Person, in the case of each of the foregoing clause (a) and (b), as in effect
at the time in question.

“Parent Company” has the meaning set forth in the preamble.

wparent Company Tax Proceeding” has the meaning set forth in Section 7.5(¢c).

“Parent Subsidiaries” has the meaning set forth in Section 6.15(a).

“Permit” means any franchise, license, approval, authorization, certificate of
public convenience and necessity, waiver, certification or permit issued or granted by any
Govemmental Entity.



“Person”” means an individual, a partnership, a sole proprietorship, a company, &
firm, a corporation, a limited Jiability company, an association, a joint stock company, a trust, a
joint venture, an unincorporated organization, a union, a group acting in concert, a Governmental
Rty or any other entity ot association of any kind.

“post-Closing NWC Staternent” has the meaning set forth in Section 2.5(b).

“post-Closing Taxes” means all Taxes of the Company and any of the Cormpany
Subsidiaries for periods or portions thereof beginning after the Closing Date.

“Post-Closing, Tax Period” meéms: (a) any Tax period of the Company that
commences after the Closing Date; and (b) the portion of any Straddle Period commencing
immediately after the Closing Date.

«pre-Closing Tax Period” means: (a) any Tax period of the Company that ends on
or before the Closing Date; and (b) the portion of any Siraddle Period ending on the Closing
Date.

"Pre-Closing Tax Proceedings” has the meaning set forth in Section 7.5(2).

“preliminary NWC Statement” has the meaning set forth in Section 2.5(a).

“Proceeding’” means any action, suit, arbitration, mediation, litigation, inguiry,
hearing, audit, investigation, inquiry or other proceeding of any kind involving any
Governmental Entity, any fudicial Authority or any other Person.

“purchase Price’ has the meaning set forth in Section 2.1.

«pyrchaser” has the meaning set forth in the preamble.

«“purchaser Closing Certificate” has the meaning set forth in Section 2.3(b)(ii).

«pyrchaser Disclosure Schedule” means the disclosure schedule delivered by the
Purchaser to the Seller concurrently with the execution of this Agreement and forming a part
hereof.

“purchaser Fundamental Representations”™ has the meaning set forth in

Section 10.1(2).
“purchaser Indemnified Party” has the meaning set forth in Section 10.2(a).

“Purchaser Released'Pér-ties” has the meaning set forth in the Section 6.16.

“Real Property Leases™ has the meaning set forth in Section 3.11(2).

"Relevant Contracts" has the meaning set forth in Section 6.6(a}.

“Relevant Contract Amendments/New Contracts” has the meaning set forth in
Section 6.6(a).
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: “Relevant Pennsylvania/Maryland Areas” has the meaning set forth in
Section 6.15(d)(i}.

“Required Consents”-shall mean the Consents listed and marked with an asterisk
in Sections 3.3, 4.2 and 11.17(c) of the Company Disclosure Schedule,

“Required_ Seller Governmental Approvals” shall mean Consents of any
Govemnmental Entities (including the FCC Approval and the Consent of any State PUC) or
filings of notifications with State PUCs, all of which are identified in Section 3.3 of the
Company Disclosure Schedule.

“Restricted Area’” has the meaning sef forth in Section 6.15(a).
“R estricted Business’” has the meaning set forth in Section 6.15(a).

“Second Escrow Release” has the meaning set forth in Section 2.4(c}.

“Saction 1060 Consideration” has the meaning set forth in Section 7.7(a).

“Qecurities Act” means the Securities Act of 1933, as amended.
“Geller” has the meaning set forth in the preamble.

“Geller Claims and Losses” has the meaning set forth in Section 6.16.

«Seller Closing Certificate” has the meaning set forth in Section 2.3(a)({i).

“Seller Fundamental Representations™ has the meaning set forth in

Section 10.1(a).
“Qeller Indemnified Party” has the meaning set forth in Section 10.2(b).

«Qeller Related Parties” has the meaning set forth in Section 6.16.

“Gelier Released Claims” has the meaning set forth in Section 6.16.

“Qeller Representatives™ has the meaning set forth in Section 6.8

“Qtate PUC™ means any state or local public service commission or similar state
or local Governmental Entity in West Virginia, Ohio, Maryland, Pennsylvania, Virginia or
Kentucky that has authority over the FiberNet Business.

«Searute of Limitations Representations™ has the meaning set forth in

Section 10.1(a).

«“Giraddle Period” has the meaning set forth in Section 7.4.

nSiraddle or Post-Closing Tax Proceedings" has the meaning set forth in

Section 7.5(b).
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«Qtub Period Financial Statements™ has the meaning set forth in Section 3.4(a).

“Qubsidiary” means any Person with respect to which another Person, directly or
indirectly, owns equity securities collectively having the voting power to be able to elect a
majority of the members of the board of directors or similar body or otherwise control the
management and operations of such Person.

“Target NWC” has the meaning set forth in Section 2.5(a).

“Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts,
license, payroll, employment, excise, severance, stamp, occupation, premivm, windfall profits,
environmental (including taxes under Code section 59A), customs duties, capital stock,
franchise, profits, withholding, social security, unemployment, disability, real propety, personal
property, sales, use, transfer, registration, value added, alternative or add-on minimum, service,
recording, import, export, estimated or other tax or assessment of any kind whatsoever, whether
computed on a separale, consolidated, unitary, combined or any other basis, including any
interest, penaity or addition thereto, whether disputed or not and including any obligation to
indemnify or otherwisc assume or succeed to the tax Liability of any Person.

«Tax Authority” means, with respect to any Tax, a Governmental Entity that
imposes such Tax, and any Governmental Entity or Judicial Authority charged with the
collection of, or is otherwise empowered {0 collect, such Tax.

“Tax Proceeding” has the meaning set forth in Section 7.5(a).

“Tax Return” means any refum, déclaration, report, claim for refund or
information return or statement relating to Taxes, including any information return or 1eport with
respect to backup withholding and payments to third parties, and including any schedule or
attachment thereto and any amendment thereof.

“Tax Sharing Agreement” means any tax sharing agreement between the Seller
and its Affiliates (other than the Company or any of the Company Subsidiaries), on the one hand,
and the Company and the Company Subsidiaries, on the other hand.

“Telecom Laws” means: (a) the Communications Act of 1934, as amended
(including by the Telecommunications Act of 1996), as amended; (b) any state or local laws that
govern the provision of telecommunications services; and {(c) any applicable rules, regulations or
policies administered or promulgated by the FCC or any State PUC.

«Third Party Claim” has the meaning set forth in Section 10.4{a).

“Transaction Documents” means this Agreement, the Escrow Agreement, the
Lease Agreement, the Transition Services Agreement and any other document or instrument to
be entered into by the parties in connection with the Transactions.

“Transactions” means the Equity Purchase and the other transactions
contemplated by this Agresment and the other Transaction Documents.
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“Transition Services Agrecment” meaus the Transition Services Agreement, in a
form reasonably acceptable to the Seller and the Purchaser, by and between the Seller and the
Company to be entered into af Closing relating to the provision of certain transition services by
the Seller and its Affiliates to the Company and the Company Subsidiaries as described on
Exhibit 1.1(b) hereto.

“Treasury Regulations” shall mean the Treasury Regulations promulgated
pursuant to the Code, as amended, including the corresponding provisions of any successor
regulations.

“Upward Post-Closing NWC Adjustment” has the meaning set forth in
Section 2.5(c).

“Valuation Report” has the meaning set forth in Section 7.7(c).

“WARN Act” means the Worker Adjustment and Retraining Notification Act, as
amended,

ARTICLE I1
PURCHASE AND SALE OF EQUITY INTERESTS

31  The Equity Purchase. Upon the terms and subject to the conditions set forth in
this Agreement, at the Closing, the Purchaser hereby agrees to purchase from the Seller all of the
Equity Interests, and the Seller hereby agrees to sell to the Purchaser afl of the Equity Interests,
free and clear of any and all Liens (other than restrictions on transfer arising under applicable
federal and state securities Laws), for an aggregate purchase price of one hundred seventy
million dollars ($170,000,000), subject to adjustment pursuant to Section 2.5 (the “Purchase
Price”).

2.2 The Closing.

(2)  The closing of the purchase and sale of the Equity Interests contemplated
by this Agreement (the “Closing”) shall take place at: (a) the offices of Kelley Drye & Warren
LLP, located at 101 Park Avenue, New York, NY 10178, at 10:00 a.m. on the fifth (5th)
Business Day after the date on which the last to be satisfied or waived of the Closing conditions
set forth in Article VIII (other than Closing conditions that, by their nature, are to be safisfied at
the Closing, but subject to the satisfaction or waiver of such conditions) shall be satisfied or
waived in accordance with the terms of this Agreement; or (b} at such other place, time and date
as the Seller and the Purchaser may agree in writing. The date on which the Closing takes place
is referred to herein as the “Closing Date.”

(b) At the Closing, the Purchaser shall pay: (i) the Bscrow Deposit to the
Escrow Agent as described in Section 2.4; and (ii) the remainder of the Purchase Price (less the
Escrow Deposif) to the Seller, in each case in cash by wire transfer of immediately available
funds to the accounts designated in writing by the Escrow Agent and the Seller, respectively.
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2.3 Closing Deliveries.

{a) At the Closing, the Seller shall deliver or cause to be delivered to the
Purchaser:

1) to the extent certificated, certificate(s) representing all of the
Equity Interests, together with membership interest transfer powers, duly endorsed in blank and
certificates representing all of the membership interests or shares of capital stock of the
Company Subsidiaries;

(i) copies of the Escrow Agreement the Lease Agreement, the
Transition Services Agreement and any other Transaction Documents to which the Seller is a
party, duly executed by the Seller and any of its Affiliates (as applicable);

(i)  an officer’s certificate, dated as of the Closing Date, duly executed
by an authorized officer of the Seller, stating that the conditions to the Closing set forth in
Sections 8.2(a) and (b) have been satisfied (the “Seller Closing Certificate™);

(iv) a secretary’s certificate, dated as of the Closing Date, duly
executed by the Secretary of the Seller, attesting to: (A) the incumbent officers of the Seller; and
(B) resolutions of the Board of Directors of the Seller and, if required under the Organizational
Docurnent of the Seller, the stockholders of the Seller, in each case approving the Transactions;

W copies of the Organizational Documents of the Company and each
of the Company Subsidiaries certified by the appropriate Governmental Entity (as to
Organizational Documents filed therewith) as of a date as near as reasonably practicable fo the
Closing Date; '

(vi) to the extent issued by cach of the relevant jurisdictions, good
standing certificates for the Compary and each of the Company Subsidiaries for their respective
jurisdictions of organization, cach dated as of a date as near as reasonably practicabie fo the
Closing Date;

(vii) resignations of al} officers and directors of the Company and each
of the Company Subsidiaries;

(viii) an affidavit, duly executed and acknowledged by an officer of the
Seller, certifying that the Seller is a “domestic corporation” within the meaning of Sections
7701(a)(3) and (4) of the Code and Sections 1.897-1(j) and 1.1445-2 of the applicable Treasury
Regulations;

(ix) any additional items required to be delivered at Closing by
Section 8.2.

(b) At the Closing, the Purchaser shall deliver or cause to be delivered to the
Seller:
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o ® evidence reasonably satisfactory to the Seller of: (A) payment of
the Escrow Deposit to the Escrow Agent as described in Section 2.4; and (B) payment of the
remainder of the Purchase Price (less the Escrow Deposit) to the Seller;

@iy  copies of the Escrow Agreement, the Lease Agreement, the
Transition Services Agreement and any other Transaction Documents 10 which the Purchaser is a
party, duly executed by the Purchaser;

(iii)  an officer’s certificate, dated as of the Closing Date, duly executed
by an authorized officer of the Purchaser, stating that the conditions to the Closing set forth in
Sections 8.1(a) and (b) have been satisfied (the “Purchaser Closing Certificate™);

(iv) a secretary’s certificate, dated as of the Closing Date, duly
executed by the Secretary of the Purchaser, attesting to: (A) the incumbent officers of the
Purchaser; and (B) resolutions of the Board of Directors or similar governing body of the
Purchaser approving the Transactions; and

) any additional items required fo be delivered at Closing by
Section 8.2.

2.4 Escrow.

(a) At the Closing, the Purchaser will deposit ten million dollars
($10,000,000) of the Purchase Price (the “Escrow Deposit™), in cash by wire transfer of
immediately available funds into an escrow account (the “Escrow Account”) established by the
Purchaser and the Seller with a nationally-recognized bank mutually agresable to the parties
{the “Escrow Agent”) pursuant to an escrow agreement in a form reasonably agreeable to the
Purchaser, the Seller and the Bscrow Agent (the “Escrow Agreement”). The Escrow Deposit,
together with any interest and other eamnings thereon (collectively, the “Bscrow Funds”), will be
held during the Bscrow Period (as defined below), to serve as a source of recovery for: (i) any
Downward Post Closing NWC Adjustment pursuant to Section 2.5(c); and (i) any indemnifiable
Losses determined pursuant to Asticle X to be owed by the Seller to Purchaser Indemnified
Parties under Section 7.2 or Article X. The time period in which Escrow Funds are held in the
Escrow Account in accordance with this Section 2.4 and the Escrow Agreement is referred to
herein as the “Bscrow Period”.

On December 31, 2010, the Escrow Agent shall release {0 the Seller three
~million dollars ($3,000,000) of the Escrow Funds, less the amount (if any) by which the
aggregate amount of any claims of Purchaser Indemnified Parties under Section 7.2 or Article X
that arc pending or have been previously paid as of such date exceed seven million dollars
($7,000,000) (the “Initial Escrow Release™). Upon resolution of any such claim(s) in favor of the
"Qeller in accordance with Article X, the Escrow Funds (if any) fhat were not released in the
Initial Escrow Release due to such claim(s) being pending shall be released by the Escrow Agent

to the Seller pursuant to the terms and conditions of the Escrow Agreement.

(c) As soon as reasonably practicable after the one (1) year anniversary of the
Closing Date, the Escrow Agent shall release to the Seller any Escrow Funds then remaining in
the Escrow Account, less the amount of any claims of Purchaser Indemnified Parties under
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Section 7.2 or Article X that are pending as of such date (the “Second Escrow Release™). Any
Escrow Funds held in the Escrow Account after the Second Escrow Release because of the
existence of then-pending claim(s) of Purchaser Indemnified Parties under Section 7.2 or Article
X shall be released from the Escrow Account to the Purchaser or the Seller (as applicable) upon
resolution of the applicable claim(s) in accordance with Article X, pursuant to the terms and
conditions of the Escrow Agreement.

(d)  The Purchaser and the- Seller each agree to promptly {and in any event
within two (2) Business Days) take all actions (including executing and delivering joint written
instructions to the Escrow Agent) Tequested by any of the other parties to effect releases of
Escrow Funds to the parties in accordance with this Section 2.4, Section 2.5(c), Section 7.2,
Article X and the Escrow Agreement.

2.5 Purchase Price Adjustments.

(a)  Net Working Capital Adjustment_at Closing. Not later than five (5)
Business Days prior to the Closing, the Seller shall prepare in consultation with, and deliver to,
the Purchaser, a statement (the “Preliminary NWC Statement”) setting forth its good faith
estimated calculation of the NWC as of 12:01a.m. on the Closing Date (the “Effective Time”),
which shall be prepared in accordance with GAAP consistent with the manner of preparation of:
(i) the Financial Statements; and (ii) the example NWC calculation as of May 31, 2010 attached
hereto as Section 2.5(a) of the Company Disclosure Schedule (the “Example NWC
Calculation™), and include reasonable support for the calculations made therein. To the extent
the Purchaser disputes any of the amounts set forth in such Preliminary NWC Statement, the
parties agree to attempt fo reconcile their differences in good faith prior to Closing. The
Purchase Price paid at the Closing pursuant to this Agreement shall be: (i) reduced, on a dollar
for dollar basis, by the amount (if any) by which the NWC set forth on the Preliminary NWC
Staternent (the “Estimated NWC”) is less than four million five hundred thousand dollars
($4,500,000) (the “Target NWC”); or (i} increased, on a dollar for doliar basis, by the amount (if
any) by which the Estimated NWC is greater than the Target NWC (any such reduction or
increase in the Purchase Price, the “Closing NWC Adjustment”).

(b)  Post-Closing Net Working Capital Statement, Within sixty (60) days afier
the Closing Date, the Purchaser shall prepare and deliver to the Seller a statement (the “Post-
Closing NWC Statement™} setting forth its calculation of the NWC as of the Effective Time,
which shall be prepared in accordance with GAAP consistent with the manner of preparation of
the Financial Statements and the Example NWC Calculation, and include reasonable support for
the calculations made therein. If the Seller disagrees with the Post-Closing NWC Statement, the

‘Seller may, within thirty (30) days after its receipt of the Post-Closing NWC Statement, provide
written notice thereof to the Purchaser (the “NWC Dispute Notice™), which shall provide
reasonable detail concerning sach item that it disputes on the Post-Closing NWC Statement and
include reasonable support for each such position. During such thirty (30) day period and any
subsequent time period in which the Post-Closing NWC Statement is being disputed as provided
in this Section 2.5(b), the Purchaser shall provide the Seller and its representatives with
reasonable access, upon reasonable notice and during times mutually and reasonably agrecable to
the Purchaser and the Seller to the books, records and working papers of the FiberNet Business
related to the calculations underlying the Post-Closing NWC Statement. Unless the Seller
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delivers an NWC Dispute Notice within the thirty (30) day period, such Post-Closing NWC
Statement shall be conclusively deemed the “Rinal Post-Closing NWC Statement” and shall be
final and binding upon all parties. For a period of fifteen (15) Busincss Days after receipt by the
Purchaser of the NWC Dispute Notice, the Purchaser and the Seller shall use good faith
commercially reasonable efforts to resolve the disputed items on the NWC Dispute Notice
between themselves and, if they are able o resolve all of such disputed items during such time
period, the Post-Closing NWC Statement shall be revised to the extent necessary to reflect such
resolution, shall be conclusively deemed the “Final Post-Closing NWC Statement”, and shall be
final and binding upon all parties. If the Purchaser and the Seller are unable to resolve all of the
disputed items on the NWC Dispute Notice within such fifteen (15) Business Day period, they
shall jointly engage 2 nationally-recognized accounting firm reasonably acceptable to the
Purchaser and the Seller, with no prior relationship with any of the parties or any of their
respective Affiliates (the “Independent Accountants™) and submit the disputed items to the
Independent Accountants for resolution. The Independent Accountants shall act as experts and
not arbiters and shall determine only those items on the Post-Closing NWC Statement being
disputed by the Purchaser and the Seller as of the time of engagement of the Independent
Accountants. The Purchaser and the Seller shall instruct the Independent Accountants fo not
assign a dollar amount to any itemn in dispute greater than the greatest dollar amount for such
item assigned by the Purchaser, on the one hand, or the Seller, on the other hand (as applicable),
or less than the dollar amount for such item assigned by the Purchaser, on the one hand, or the
Seller, on the other hand (as applicable). Promptly, but no later than thirty (30) days after
engagement, the Independent Accountants shall deliver a written report to the Purchaser and the
Seller as to their resolution of the disputed iterns, which include the resulting Post-Closing NWC
Statement incorporating such resolution. The Post-Closing NWC Statement, as determined by
the Independent Accountants, shall be conclusively deemed the “Final Post-Closing NWC
Statement” and shall be final and binding upon the parties, The NWC as of the Effective Time
set forth on the Final Post-Closing NWC Statement is referred to herein as the “Final NWC.”
The fees and expenses of the Independent Accountants incurred in connection with the resolution
of disputes pursuant fo this Section 2.5(b) shall be borne by the Purchaser or the Seller in
proportion to the amounts of the disputed items on the NWC Dispute Notice, as compared to
such items as determined by the Independent Accountanis and set forth on its Final Post-Closing
NWC Statement, with such fees and expenses (0 be paid by the Purchaser or the Seller {as
applicable) to the Independent Accountants within thirty (30) days after the Independent
Accountants’ determination of the Final NWC.

(c)  Post-Closing NWC Adjustment. In addition to the Closing NWC
Adjustment pursuant to Section 2.5(a): (i) the Purchase Price paid by the Purchaser to the Seller
pursuant to this Agreement shall be: (A) reduced, on a dollar for dolar basis, by the amount (if
any) by which the Final NWC is less than the Estimated NWC (any such reduction in the
Purchase Price, a “Downward Post-Closing NWC Adjustment”); or (ii) increased, on a dollar for
dollar basis, by the amount (if any) by which the Final NWC is greater than the Estimated NWC
(any such increase in the Purchase Price, an “Upward Post-Closing NWC Adjustment’”). Any
Downward Post-Closing NWC Adjustment shall be satisfied, within five (5) Business Days after
determination of the Final NWC, by release to the Purchaser of Escrow Funds from the Escrow
Account; provided, however, that if the Downward Post-Closing NWC Adjustment is greater
than the available Bscrow Funds, then the Seller shall pay the difference to the Purchaser within
such five (5) Business Day period. Any Upward Post-Closing NWC Adjustment shall be
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satisfied, within five (5) Business Days after determination of the Final NWC by payment, by
payment in cash by Purchaser to the Seller, by wire transfer of immediately available funds to
the Seller's account. If any cash payment required under this Section 2.5(c) is not made in full
within five (5) Business Days after determination of the Final NWC, such payment will
thereafter bear simple interest at a rate equal to the prime rate in effect from time to time (as
published in The Wall Street Journal) plus two (2) percentage points, until paid in full.

(d)  Capital Expenditures. Not later than five (5) Business Days prior to the
Closing, the Seller shall prepare in consultation with, and deliver to, the Purchaser, a statement
(the “Capital Expenditures Statement”) sefting forth the amount of Capital Expenditures for the
period from April 1, 2010 through the Closing Date. Such Capital Expenditures Statement will
be certified by the Chief Financial Officer of the Seller and the Parent Company. In addition, the
Seller will provide the Purchaser at such time with supporting documentation, in reasonable
detail, for the calculation of the Capital Expenditures Statement. To the extent the Purchaser
disputes any of the amounts st forth in such Capital Expenditures Statement, the parties agree fo -
attempt to reconcile their differences in good faith prior to Closing. The Purchase Price paid at
the Closing pursuant to this Agreement shall be: (i) reduced, on a dollar for dollar basis, by the
amount (if any) by which the amount of Capital Expenditures set forth in the Capital
Expenditures Statement is less than the Capital Expenditures Target; or (ii) increased, on a dollar
for dollar basis, by the amount (if any) by which the amount of Capital Expenditures set forth in
the Capital Expenditures Statement is greater than the Capital Expenditures Target. For
illustrative purposes only, Section 2.5(d) of the Company Disclosure Schedule sets forth the
calculation of Capital Expenditures for the three month period ended March 31, 2010.

2.6  Excluded Liabilities. The Seller shall retain and shall be responsible for paying,
performing and discharging when due, and none of the Purchaset, the Company or any Company
Subsidiary shall assume or have any responsibility for, any Loss of the Parent Company, the
Selier or of the Company or the Company Subsidiaries related to: (a) Indemnified Taxes and any
other Taxes imposed on the Parent Company, the Seller and its Affiliates as a result of the
Transactions, (b) any fees, expenses or other payments incurred or owed by the Parent Company,
the Seller, the Company or any Company Subsidiary to any agent, broker, investment banker,
law firm or other firm or Person retained or employed by it in connection with the transactions
contemplated by this Agreement, (c) any Intercompany Liabilities, (d) carrier access billing
system or “CABS” disputes pending as of the Closing or commenced zfter the Closing and
arising out of, or relating to, any occurrence or event happening on or before the Closing Date or
(¢) matters #1, 4, S and 7 set forth in Section 3.7 of the Company Disclosure Schedule {without
regard to any estimated liability stated therein) (collectively, the “Excluded Liabilities”).

ARTICLE Il
REPRESENTATIONS AND WARRANTIES CONCERNING THE COMPANY AND
THE COMPANY SUBSIDIARIES

The Seller hereby represents and warranis to the Purchaser, subject to the exceptions set
forth in the Company Disclosure Schedule, as follows:

3.1 Existence; Good Standing. The Company and each of the Company
Subsidiaries is a corporation or limited liability company (as applicable), duly organized, validly
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existing and in good standing under the laws of its jurisdiction of the organization or formation
and has all requisite power and authority to own and operate its properties and to conduct its
business as now conducted. The Company and each of the Company Subsidiaries is duly
licensed or qualified to do business as a foreign corporation of limited liability company (as
applicable) in, and is in good standing under the Laws of, each jurisdiction under which such
licensing or qualification is necessary, except where the failure to be so licensed or qualified or
to be in good standing would not reasonably be expected to result, either individually or in the
aggregate, in a Material Adverse Effect.

32  Capitalization; Subsidiaries. The authorized and outstanding capital stock or
fimited lability company interests (as applicable) of the Company and each of the Company
Subsidiaries is as set forth on Section 3.2(a) of the Company Disclosure Schedule. All of the
issued and outstanding capital stock or limited liability company interests (as applicable) of the
Company and each Company Subsidiary was duly authorized, validly issued and (to the extent
applicable) is fully paid and nonassessable, and were not issued in violation of any pre-emptive
rights, rights of first offer or first refusal or similar rights, or in violation of the Securities Act of
applicable state securities Laws. There are no outstanding options, warrants or other rights of
any kind that entitle any Person to acquire (including securities exercisable or exchangeable for
or convertible into) any additional capital stock or limited liability company interesis (as
applicable) of the Company or any Company Subsidiary (or secutities convertible into or
exchangeable or exercisable for any such additional capital stock or limited liability company
interests (as applicable)), no shares of any class of capital stock or limited lability company
interests (as applicable) of the Company or any Company Subsidiary have been reserved or set
aside for any purpose, and there are no Contracts to which the Seller, the Company Or any
Company Subsidiary is a party in respect thereof. Except as set forth in Section 3.2(b) of the
Company Disclosure Schedule, there are no Contracts to which the Company or any Company
Subsidiary is a party or, to the Knowledge of the Company, to which any other Person is a party
with respect to: (i) the voting of any shares of any capital stock or limited liability company
interests (as applicable) of the Company or any Company Subsidiary (including any proxy or
director nomination rights); or (i) the transfer of, or transfer restrictions on, any shares of capital
stock or limited lability company interests (as applicable) of the Company ot aiy Company
Subsidiary. Neither the Company nor any Company Subsidiary, directly or indirectly, owns of
record or beneficially, any outstanding equity securities or other interest in any Person or has the
right ot obligation to acquire any equity securities or other interest in any Person other than the
Company’s ownership of the membership interests and capital stock of the Company
Subsidiaries. The Company Subsidiaries are the only Subsidiaries of the Company. Except as
set forth on Section 3.2(¢) of the Company Disclosure Schedule, the Company owns, directly or
indirectly, all of the capital stock or limited liability company interests (as applicable) in each
Company Subsidiary, free and clear of any and all Liens, except for restrictions on transfer
arising under applicable federal and state securities Laws.

3.3 No Conflict. BExcept as set forth in Section 3.3 of the Company Disclosure
Schedule, neither the execution, delivery or performance by the Seller of this Agreement or any
of the other Transaction Documents to which it is a party, nor the consummation of any of the
transactions contemplated hereby or thereby, will (a) violate, conflict with, breach or constitute a
defanlt under (in each case, with or without the giving of notice, the lapse of time or both) any of
the provisions of: (i) any of the Orgenizational Documents of the Company or any of the
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Company Subsidiaries; (ii) any Material Contract; or (iii) any Law applicable to the Company or
any of the Company Subsidiaries, or any of their respective properties or assets, OT (b) give any
Governmental Entity or Judicial Authority the right to challenge any of the Transactions under
any applicable Law. Except as listed in Section 3.3 of the Company Disclosure Schedule, no
consent of any other Person, no notice to any other party under any Material Contract or any
Company Benefit Plan and no notice to, filing or registration with, or authorization, consent or
approval of, any Governmental Entity or Judicial Authority is required to be made or obtained by
the Company or any Company Subsidiary in connection with the execution and delivery by the

Seller of this Agreement or any of the other Transaction Documents to which it is a party or the
consummation of the transactions contemplated hereby and thereby.

3.4  Financial Statements; Absence of Undisclosed Liabilities.

(a) Attached as Section 3.4 of the Company Disclosure Schedule are copies
of: (i) the unaudited consolidated balance sheet of the FiberNet Business as of December 31,
2009 and related unaudited statements of income, shareholders” equity and cash flows for the
year ended December 31, 2009 (the “Annual Financial Statements™); and (i) the unaudited
consolidated balance sheet of the FiberNet Business as of March 31, 2010 and the related
unaudited statements of income, shareholders’ equity and cash flows for the three-month period
ended March 31, 2010 (the “Stub Period Financial Stafements” and, collectively with the Annual
Financial Statements, the “Financial Statements”). The Financial Statements have been prepared
in accordance with GAAP, in all material respects {other than the omission of footnotes and
normal year-end adjustments, which adjustments, in the aggregate, will not be materially
adverse), and present fairly, in all material respects, the financial condition and the results of
operations, changes in shareholders’ equity and cash flow of the FiberNet Business as of the
applicable dates of, and for the periods referred to in, the Financial Statements. The Company,
on behalf of itself and the Company Subsidiaries, maintains a system of internal accounting
controls designed to provide reasonable assurance that: (A) transactions are execuied in
accordance with management’s authorizations; (B) transactions are recorded as necessary to
permit preparation of the Financial Statements in conformity with GAAP principles and to
maintain asset accountability; (C) access 10 assets is permiited only in accordance with
management’s authorization; and (D) the recorded accountability for assets is compared with the
existing assets at reasonable intervals and appropriate action is. taken with respect to any
differences.

(b)  Except for fiabilities incurred after March 31, 2010 in the ordinary course
of business, the Company and the Company Subsidiaries have no Liabilities (whether known ot
unknown and whether absolute, accrued, contingent or otherwise) other than Liabilities reflected
or reserved against in the Financial Statements.

35  Absence of Certain Changes. Since March 31, 2010, there has not been any
event or change in, or with respect to, the FiberNet Business that has had a Material Adverse
Effect. Except as: (x) set forth in Section 3.5 of the Company Disclosure Schedule or (y)
expressly contemplated by this Agreement or the other Transaction Documents, from March 31,
2010 through the date of this Agreement, the Company and the Company Subsidiaries have
conducted the FiberNet Business only in the ordinary course of business, and neither the
Company nor any of the Company Subsidiaries has:
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(a)  entered into, amended or terminated any Material Contract (as defined n
Section 3.6);

(b)  made any capital expenditure(s) or entered into any commitment therefor
that involve more than one hundred thousand dollars ($100,000} individually or four hundred
thousand dollars ($400,000) in the aggregate;

(c)  changed its authorized or issued capital stock or limited liability company
interests (as applicable); declared or paid any dividend or made any distribution or other payment .
in respect of its capital stock or limited liability company interests (as applicable); split,
combined or reclassified its capital stock or limited liability company interests (as applicable);

(d)  amended any of its Organizational Documents;

(¢)  paid any bonuses, or increased any salaries or other compensation, to any
of its directors, officers, employees or consultants, except for: (i) bonuses awarded and increases
in salaries or other compensation made in the ordinary course of business consistent with past
practice; and (ii) retention bonuses set forth in Section 3.5(¢) of the Company Disclosure
Schedule;

H paid any severance or termination pay to any director, officer, employee ox
consultant or entered into or amended any employment, severance or similar Contract with any
director, officer, employee or consultant, or entered into any collective bargaining agreement,

(g)  made any loan or advance lo any Person, other than the extension of trade
credit in the ordinary course of business and advances to officers and other employees in the
ordinary course of business for travel and similar business expenses;

(h)  entered into any transaction that would be required to be disclosed under
Section 3.18 (Related Party Transactions);

(i) adopted, increased, accelerated or modified in any respect the schedule of
payments or benefits under any Company Benefit Plan except as required by Law;

)] sustained any material damage to or destruction or loss of any material
property owned or used by the Company or any Company Subsidiary, whether or not covered by
insurance, or waived or released any right of material value;

(k)  incurred any Indebtedness or redeemed, retired or prepaid any
Indebtedness, other than . trade payables incurred in the ordinary course of business, or
guaranteed the obligations or Liabilities of another Person;

(0 sold, encumbered or otherwise transferred any fiber related assels
(inchuding Fiber Contracts) or, outside the ordinary course of business, sold, encumbered or
otherwise transferred any other tangible or intangible assets having a fair market value in excess
of one hundred thousand dollars ($100,000) individually or four hundred thousand dollars
($400,000) in the aggregate;
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(m) acquired or agreed to acquire, whether by merging or consolidating with
any other Person, by way of any other business combination with any other Person, or by
purchasing or exchanging any capital stock, limited liability company interests (as applicable) or
assets of any other Person, or by any other means;

(n)  commenced any Proceeding against any other Person or received wriften
notice of the commencement of any Proceeding against the Company ot any of the Company
Subsidiaries, in each case involving more than one hundred thousand dollars ($100,000), or
settled or compromised any such Proceeding;

(0).  changed, in any material respect, any of its accounting methods;

(p)  taken any action which, if it had been taken after the date hereof would
have required Purchaser’s consent under Section 6.2; or

(@)  entered into any Contract to do any of the foregoing.
3.6 Material Contracts. Section 3.6 of the Company Disclosure Schedule sets forth

a list of all of the following Contracts to which the Company or any Company Subsidiary is a
party (collectively, the “Material Contracts”™):

(a)  any Coniract under which the Company or any Company Subsidiary: (1)
sold or purchased (or agreed to sell or purchase) products or services pursuant io which the
aggregate payments due to or fom the Company or any Company Subsidiary, respectively, in
any one (1) year period during the four (4) year period ending on the date of this Agreement was
equal to or exceeded two hundred fifty thousand dollars ($250,000); or (ii) anticipates selling or
purchasing products or services, in which the aggregate payments due to or from the Company or
any of the Company Subsidiaries, respectively, during the one (1) year period after the date of
this Agreement for such products or services are reasonably expected to equal or exceed two
hundred fifty thousand doltars ($250,000);

{b)  any Contract for the employment of any executive or other employee
(including severance, retention or related Contracts) of the Company or any Company Subsidiary
(which shall, for the avoidance of doubt, not include non-binding offer letters and similar non-
binding documents);

(c) any Contract under which the Company or any Company Subsidiary has
agreed to indemnify any third Person with respect 1o, or to otherwise share, the Liability of any
third Person for Taxes, other than Contracts with suppliers or customers in the ordinary course in
which no payments on account of Liabilities for Taxes have been made or incurred or are
reasonably expected to be made or incurred;

(@  any Contract (or group of related Contracts) involving a commitment by
the Company or any Company Subsidiary fo make a capital expenditure or leasehold
improvement or series of capital expenditures or leaschold improvements or to purchase any
capital asset(s) for at least one hundred thousand dollars ($100,000);
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(e) any Contract that contains a covenant not to compete that limits or will
limit the Company or any of the Company Subsidiaries from engaging in the FiberNet Business
(as currently conducted) in any geographic market;

(f) any lease or similar agreement pursuant to which: (1) the Company or any
Company Subsidiary is the lessee of, or holds or uses, any machinery, equipment, vehicle or
other tangible personal property owned by any third Person for an annual rent in excess of
twenty-five thousand dollars ($25,000); (i) the Company or any Company Subsidiary is the
lessor of, or makes available for use by any third Person, any tangible personal property owned
by it for an - annual rent in excess of twenty-five thousand dollars ($25,000); or (iii) the Company
or any Company Subsidiary is the lessee of, or holds or uses, any real property owned by any
third Person for an annual rent in excess of twenty-five thousand dollars ($25,000);

(g  any Contract establishing or agreeing to esteblish a partnership or joint
venture;

(h)  any asset purchase agreements, stock purchase agreements, and other
acquisition or divestiture agreements, including any Contracts relating to the sale, lease or
disposal of any material properties or assets of the Company or any Company Subsidiary, for
consideration in excess of one hundred thousand dollars ($100,000);

(i) any Contract relating to Indebtedness other than trade payables incurred in
the ordinary course of business;

o any Contract under which the Company or any Company Subsidiary has
directly or indirectly guaranteed any Liabilities of another Person,

(k)  any collective bargaining agreement;

)] any Contract with respect to the issuance of any equity or debt securities
of the Company or any Company Subsidiary;

(m)  any Fiber Contract;

() any other material Contract not made in the ordinary course of business;
and

(o)  any commitments or Contracts to enter into any of the foregoing.

Except as set forth in Section 3.6 of the Company Disclosure Schedule, all Material
Contracts are legally valid and binding obligations of the Company or the applicable Company
Subsidiary, enforceable against the Company or the applicable Company Subsidiary, as the case
may be, in accordance with their terms, and, to the Knowledge of the Company, are legally valid
and binding obligations of the other respective parties thereto, enforceable against such other
parties in accordance with their terms, subject, in each such case, to the Equitable Exceptions,
and are in full force and effect as of the date hereof., Bxcept as set forth in Section 3.6 of the
Company Disclosure Schedule: (i) neither the Company nor the applicable Company Subsidiary
is in material breach of, or default under, any Material Contract; and (ii) to the Company’s
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Knowledge, no other party o any Material Contract is in material breach thereof or default
thereunder.

3.7  Litigation. Except as set forth on Section 3.7 of the Company Disclosure
Schedule, as of the date hereof, there is no material Proceeding pending or, to the Knowledge of
the Company, threatened in writing against (a)the Company or any of the Company
Subsidiaries, any of their respective properties, or any of their respective officers or directors (in
their capacities as such) or (b) that seeks restraint, prohibition, damages of other relief n
connection with this Agreement, the other Transaction Documents to which the Seller is a party
or the Transactions, and, to the Knowledge of the Company, there are no existing facts or
circumstances that would reasonably be expected to result in such a material Proceeding.
Neither the Company nor any of the Company Subsidiaries is subject to any outstanding Order
that adversely affects the FiberNet Business in any material respect.

3.8 Taxes,

(a)  Bach of the Parent Company, the Seller, the Company and the Company
Subsidiaries has timely filed all Tax Returns that it was required to file. All such Tax Retumns
were correct and complete in all material rospects and were prepared in compliance in ail
material respects with all applicable Taws. Fach of the Parent Company, the Seller, the
Company and the Company Subsidiaries has timely paid all Taxes that were due and payable
(whether or not shown on any Tax Return).

(b)  Except as set forth in Section 3.8(b) of the Company Disclosure Schedule,
neither the Parent Company, the Seller, the Company nor any of the Company Subsidiaries
currently is the beneficiary of any extension of time within which to file any Tax Return. No
claim has ever been made by a Tax Authority in a jurisdiction where the Parent Company, the
Seller, the Company or any of the Company Subsidiaries does not file a Tax Return that the
Parent Company, the Seller, the Company or any of the Company Subsidiaries is or may be
subject to taxation by that jurisdiction. There are no Liens for Taxes (other than statutory Liens
for Taxes not yet due and payable) upon any of the assets of the Company or any of the
Company Subsidiaries. The Company and the Company Subsidiaries have each withheld and
paid all Taxes required to have been withheld and paid in connection with amounts paid or
owing to any employee, independent contractor, creditor, stockholder or other third party, and all
Forms W-2 and 1099 required with respect thereto have been properly completed and timely
filed.

(¢)  There is no audit, examination, dispute, or Proceeding pending or, to the
Knowledge of the Company, threatened with respect to, or claim or assessment asserted or
threatened concerning, any Taxes of the Parent Company, the Seller, the Company or any of the
Company Subsidiaries.

(d)  The Seller has delivered to the Purchaser copies of all federal income Tax
Returns, examination reports, and statements of deficiencics assessed against, or agreed to by the
Parent Company, the Seller, the Company or any of the Company Subsidiaries since January 1,
2008. Neither the Parent Company, the Seller, the Company nor any of the Company
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Subsidiaries has waived any statute of limitations in respect of Taxes or agreed to any extension
of time with respect to a Tax assessment or deficiency, which waiver or extension is in effect.

(¢)  Neither the Seller, the Company nor any of the Company Subsidiaries is a
party to, is bound by, or has any obligation under, any tax allocation, sharing, indemnity or
similar agreement, or arrangement that obligates it to make any payment computed by reference
to the Taxes, taxable income, Or taxable losses of any other Person. Neither the Seller, the
Company nor any of the Company Subsidiaries: (i) has been a member of an affiliated group
filing a consolidated federal income Tax Return (other than a group, the common parent of
which was the Parent Company or the Seller); or (ii) has any liability for the Taxes of any Person
(other than the Company or any of the Company Subsidiaries) under Section 1.1502-6 of the
Treasury Regulations {or any similar provision of state, local, or non-U.S. Law), as a transferee
or successor, by Contract, or otherwise. All Income Taxes owed by any affiliated group have
been paid for each taxable period during which any of the Seller, the Company or the Company
Subsidiaries was a member of the group or the Tax Return for such group included the
operations and activities of the Seller, the Company or the Company Subsidiaries.

) Neither the Company nor any of the Company Subsidiaries has been,
within the past two years or otherwise as part of a “plan (or series of related transactions)” within
the meaning of Section 355(¢) of the Code of which the fransactions contemplated in this
Agreement are also a part, 2 “distributing corporation” or a “controlled corporation” (within the
meaning of Section 355(2)(10(A) of the Code) in a distribution of stock intending to qualify for
Tax-free treatment under Section 355 of the Code,

(¢g)  Neither the Company nor any of the Company Subsidiaries is a partty to
any agreement, contract, arrangement, or plan that has resulted or could result, separately or in
the aggregate, in the piyment of (i) any “excess parachute payment” within the meaning of
Yection 280G of the Code (or any corresponding or similar provision of state, local, or non-U.S.
Tax law) and (ii) any amount that will not be fully deductible as a result of Section 162(m) of the
Code (or any corresponding or similar provision of state, local, or non-U.S. Tax law).

(h)  Neither the Parent Company, the Seller, the Company nor any of the
Company Subsidiaries wili be required to include any item of income in, or exclude any item of
deduction from, taxable income for any taxable period (or portion thereof) ending after the
Closing Date as a result of any:

)] change in method of accounting for a taxable period ending on or
priot to the Closing Date;
(i)  “closing agreement’” as described in Section 7121 of the Code (or

any corresponding or similar provision of state, local, or non-U.S. income Tax Law) executed on
or prior to the Closing Date;

(i)  intercompany transactions or any cxcess loss account described in

Treasury Regulations under Section 1502 of the Code (or any corresponding or similar provision
of state, local, or non-U.S. Tax law);
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(iv)  installment sale or open transaction disposition made on or prior to
the Closing Date; or

(v)  prepaid amount received on of prior to the Closing Date.

1 None of the assets of the Company and the Company Subsidiaries
constitutes Tax-exempt bond financed property or Tax-exempt use property within the meaning
of Section 168 of the Code. None of the assets of the Company and the Company Subsidiaries is
subject to a lease, safe harbor lease or other arrangement as a result of which the Seller is not
treated as the owner of such asset for U.S. federal income Tax purposes.

G Neither the Parent Company, the Seller, the Company nor any of the
Company Subsidiaries is or has been a party to any ‘‘reportable transaction,” as defined in
Section 6707A(c)(1) of the Code and Section].6011-4(b)(1) of the Treasury Regulations.

(k)  Neither the Parent Company, the Seller, the Company nor any of the
Company Subsidiaries has any item which relates to the assets, labilities, operations and
activities of the Seller, the Company or the Company Subsidiaries that would be reported on the
RS Form described in IRS Announcement 2010-9, 2010-7 LR.B. 408, Announcement 2010-17,
2010-13 LR.B. 515, and Announcement 2010-30, 2010-19 LR.B. 668, if such IRS Form was
required to be filed by the Parent Company, the Seller, the Company or any of the Company
Subsidiaries immediately prior to the Closing Date.

iy} Fach of the Company and the Company Subsidiaries that is an “cligible
entity” within the meaning of Treasury Regulation Section 301.7701-3(a) has not elected to be
classified as an association and thus a corporation for Income Tax purposes.

(m) Section 3.8(m) of the Company Disclosure Schedule sets for the following
information with respect to each of the Company and the Company Subsidiaries that is treated as
a corporation for Income Tax purposes, as of the Closing giving effect to the consummation of
the transactions contemplated hercby: (i) the Tax basis of such entity in its assets; (i) the
amount of any excess loss account; (iii) the amount of any net operating loss, net capital loss,
unused investment or other credit, or unused foreign tax credit; and (iv) the amount of any
deferred gain or loss allocable to such entity. :

3.9 Employvee Benefit Plans.

(a) Copies of all documents comprising Company Benefit Plans, including all
plan documents, trusts, insurance contracts and other funding arrangements and summary plan
descriptions (and material modifications thereto), as applicable, and summaries of any Company
Benefit Plans that are not in writing, and the most recent annual report on IRS Form 5500 and
IRS determination letter, if applicable, have been made available to the Purchaser and are listed
in Section 3.9 of the Company Disclosure Schednie.

(p)  All Company Benefit Plans are valid and binding and in full force and
effect and there are no material defaults thereunder. Each Company Benefit Plan complies in
form with, and has been administered in compliance with, in each case in all material respects,
its terms and all applicable provisions of ERISA, the Code, and other applicable Law. Each
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Company Benefit Plan which is intended to be qualified under Section 401(a) of the Code is s0
qualified and its related trust is exempt from taxation under Section 501¢2) of the Code and, to
the Knowledge of the Company, no event of condition exists or has occurred that would cause
the IRS to disqualify any such Company Benefit Plan. Except as otherwise disclosed in
Section 3.9 of the Company Disclosure Schedule, neither the Company nor any of the Company
Subsidiaries provides any retiree health, life or other welfare benefits under any Company
Benefit Plan (excluding continuation coverage required under the Consolidated Omnibus Budget
Reconciliation Act of 1985, as amended). There are no pending or, to the Knowledge of the
Company, threatened material actions, liens, claims or Proceedings Telating to the Company
Benefit Plans (other than routine claims for benefits payable in the ordinary course). Neither the
Company nor any Company Subsidiary has any material liability with respect {0 any Company
Benefit Plan for any Tax or penalty imposed by either Section 4975 or 4980B of the Code or
Section 502(i), 502(c), 502(1) and 601 through 608 of ERISA.

(©) Other than as set forth Section 3.9 of the Company Disclosure
Schedule, neither the Company nor any Company Subsidiary nor any EBRISA Affiliate has ever
sponsored, contributed to or had any material Liability with respect to (i) any “employee pension
benefit plan” within the meaning of Section 3(2) of ERISA which is or was subject to Title IV of
ERISA or Sections 412 or 430 of the Code or Section 302 of ERISA, (ii) any multiemployer plan
as defined in Section 414(f) of the Code or Sections 3(37) or 4001(a)(31) of ERISA, (iil) any
multiple employer plan within the meaning of Section 413(c) of the Code or Sections 4063, 4064
or 4066 of ERISA, or (iv) any multiple employer welfare arrangement within the meaning of
Section 3(40) of ERISA. No assets of the Company or any Company Subsidiary are subject to
any lien under Section 302(f) of ERISA or Sections 412(n) or 430(k) of the Code.

(d)  All material contributions and other payments or premiums required to be
made, and required claims to be pald, under the terms of any Company Benefit Plan have been
timely made or, with respect to those not yet due, reserves established therefor on the Financial
Statements, which reserves are, adequate in all material respects. All such contributions and
payments were fully deductible and not subject to any excise taxes under the Code.

(e) With respect to each Company Benefit Plan, to the Knowledge of the
Company, there exists no condition or set of circumstances that could subject the Company or
any Company Subsidiary to any material liability arising under the Company Benefit Plan or the
Code, ERISA or any other applicable Law (including any material liability to or under any such
plan or under any indemmnity agreement to which the Company or any Corapany Subsidiary is 2
party) other than claims for benefits in the ordinary course and consistent with the terms of the
respective Company Benefit Plan.

Each Company Benefit Plan complies in form with, and has been operated
in compliance with, in all material respects, the applicable provisions of Section 409A of the
Code, and ne Company Benefit Plan is subject to material additional taxes, interest or penalties
as & result of non-compliance with Section 409A of the Code. Except as set forth in Section 3.9
of the Company Disclosure Schedule, the consummation of the transactions contemplated by this
Agreement will not (i) entitle any current of former director, officer, employee or consultant of
the Company or any Compary Subsidiary to any severance pay, unemployment compensation or
any similar payment; (i) accelerate the time of payment or vesting, O increase the amount of
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any compensation due to, or in respect of, any current or former director, officer, employee or
consultant of the Company or any Company Subsidiary; or (iii) constitute or involve a prohibited
transaction (as defined in Section 406 of ERISA or Section 4975 of the Code), a breach of
fiduciary responsibility (within the meaning of Section 502(1) of ERISA) or a violation of Part 4
of Subtitle B of Title I of ERISA.

3.10 Labor Matters,

(@)  Neither the Company nor any Company Subsidiary has any employees.
All individuals providing employment related services to the Company and the Company
Subsidiaries are employed by the Management Company.

(b)  Except as set forth in Section 3.10(b) of the Company Disclosure
Schedule, the Company and the Company Subsidiaries are, and have been since January 1, 2008,
in compliance in all material respects with all applicable Laws respecting employment and
employment practices and terms and conditions of employment, including Title VII of the Civil
Rights Act of 1964, as amended, the Age Discrimination in Employment Act, the Americans
with Disabilities Act, the Family and Medical Leave Act, the Fair Labor Standards Act, 42
U.S.C.§ 1981, the Occupational Safety and Health Act, and all other such Laws relating to
wages, hours, collective bargaining, discrimination, civil rights, safety and health, workers’
compensation and the collection and payment of withholding and/or Social Security Taxes and
similar Taxes.

(c)  Except as set forth in Section 3.10{c) of the Company Disclosure
Schedule, there are no collective bargaining or other labor union agreements to which the
Company or any Company Subsidiary is a party or by which it is otherwise bound. Neither the
Company nor any Company Subsidiary has encountered any labor union organizing activity, or
had any actual or threatened employee strikes, work stoppages, slowdowns or lockouts. There
are no unfair labor practice charges, grievances or complaints pending or, to the Knowledge of
the Company, threatened by or on behalf of any employee or group of employees of the
Company or any Company Subsidiary. Other than as set forth in Section 3.10(c) of the
Company Disclosure Schedule, there are no complaints, charges, or claims against the Company
or any Company Subsidiary pending, or the Knowledge of the Company, threatened, to be
brought or filed by an employee of the Company or any Company Subsidiary, with any
Governmental Entity or Judicial Authority or arhitrator based on, arising out of, in connection
with, or otherwise relating to the employment or termination of employment or any individual by
the Company or any Company Subsidiary. There are no representation petitions or similar
petitions or requests for representation pending, or to the Knowledge of the Company,
threatened, before a labor relations bourd or other federal, state, or local agency in connection
with any persons employed by the Company or the Company Subsidiaries.

(@)  Bxcept as set forth in Section 3.10(d) of the Company Disclosure
Schedule, neither the Company nor any Company Subsidiary has effectuated: (i) any “plant
closing” (as defined in the WARN Act) affecting any site of employment or one Or more
facilities or operating units within any site of employment of the Company or any Company
Subsidiary; or (ii) any “mass layoff” (as defined in the WARN Act) affecting any site of
employment or facility of the Company or any Company Subsidiary.
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3.11 Real Property and Tangible Assets.

' ()  Neither the Company nor any Company Subsidiary owns any real
property. Section 3.11(a) of the Company Disclosure Schedule sets forth all real property leased
by the Company or any Company Subsidiary (the “ ecased Real Property™). Copies of all leases
(including collocation agreements) for Leased Real Property (the “Real Propetty Leases™) have
been provided by the Seller to the Purchaser. With respect to each such parcel of Leased Real
Property, except as set forth in Section 3.11(z) of the Company Disclosure Schedule, no
condition exists or event, act or omission has occurred which, with or without notice, lapse of
time or both, would constitute a default by the Company or any Company Subsidiary or a basis
of force majeure or other claim of excusable delay or nonperformance under the Real Property
Lease applicable to such parcel of Leased Real Property.

(b)  Bxcept for routine ecasements, rights of way, and other similar real estate
interests, the Leased Real Property constitutes all interests in real property currently used by the
Company and the Company Subgidiaries in operating the FiberNet Business. The Company and
the Company Subsidiaries own, lease or have the right to use all easements, rights of entry and
rights-of-way which are necessary to the conduct of the FiberNet Business as currently
conducted. The Company and the Company Subsidiaries have good and valid title to, or a valid
leasehold, subleasehold or license in, as applicable, all tangible assets (both real, including the
Leased Real Property, and personal) necessary for or used in the conduct of the FiberNet
Business, as presently conducted, free and clear of all Liens.

(c)  Except as disclosed in Section 3.11(c) of the Company Disclosure
Schedule, all of the tangible assets of the Company and the Company Subsidiaries (i} conform in
all material respects to all applicable Laws relating to their use and operation and (if) ate in good
operating condition and repair, subject to ordinary wear and tear, and are fit for use in
accordance with the past practice of the Company and the Company Subsidiaries.

(d)  Except as disclosed in Section3.11(d) of the Company Disclosure
Schedule, the Company and the Company Subsidiaries own or possess all assets, properties or
rights that are necessary for the conduct of the FiberNet Business.

3.12 Inteltectnal Property. Section3.12 of the Company Disclosure Schedule lists
and briefly describes all Intellectual Property. The Intellectual Property constifutes all patents,
trademarks, tradenames, copyrights, licenses, computer software, domain names Or data (other
than widely-available software subject to “shrink-wrap” or “click-through” sofiware licenses) of
applications therefor owned by or registered in the name of, and all material unregistered
trademarks and material unregistered copyrights owned, heid or used by the Company, any
Company Subsidiary or the FiberNet Business. The Company has provided to the Purchaser
copies of all license agreements to which the Company or any Company Subsidiary is a party,
either as licensor or licensee, with respect to any Intellectual Property necessary for the conduct
of the FiberNet Business, as presently conducted or proposed to be conducted by the Company
and the Company Subsidiaries, except for widely-available software subject fo “shrink-wrap” of
“click-through” software licenses. Except as set forth on Section 3.12 of the Company
Disclosure Schedule, the Company or the applicable Company Subsidiary has good title to or the
right to use, free and clear of all Liens, such Intellsctual Property and all inventions, processes,
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designs, formulae, trade secrets and know how necessary for the conduct of, or used in, the
FiberNet Business, as presently conducted by the Company and the Company Subsidiaries,
without the payment of any royalty or similar payment. To the Company’s Knowledge, neither
the Company nor any Company Subsidiary is infringing on amy patent right, tradename,
copyright, trademark right or other intellectual property right of any other Person and, to the
Company’s Knowledge, no other Person is infringing, in any material respect, upon any rights of
the Company or any Company Subsidiary in or to the Intellectual Property.

3.13 Environmental Matters.

(@  The Company and each of the Company Subsidiaries currently conducts
the FiberNet Business in compliance, in all material respects, with applicable Environmental
Laws and each has, in the past, conducted the FiberNet Business in compliance, in all materials
respects, with all applicable Environmental Laws.

(v)  Neither the Company nor any of the Company Subsidiaries has engaged in
or permitted any operations of activities upon, or any use or occupancy of, any of their respective
past or present facilities or properties or, to the Company’s Knowledge, are any facilities
adjacent to any past or present facilities or properties of any of the Company or any of the
Company Subsidiaries used, for the purpose of or in any way involving the testing, investigation,
handling, treatment, storage, release, discharge, dumping, removal or disposal of any Hazardous
Substances, other than in the normal course of telecommunications business operations operating
in compliance, in all material respects, with applicable Environmental Laws. There are no
Hazardous Substances presently deposited, stored or otherwise located on, under, in or about any
of the respective past or present facilities or properties of the Company or any of the Company
Subsidiaries, except such quantifies of Hezardous Substances normally associated with
telecommunications business operations which are properly being handled and stored in
compliance, in all material respects, with applicable Environmental Laws. Neither the Company
nor any of the Company Subsidiaries has assumed, contractually or by operation of Law, any
material Liabilities under any Environmental Law. Neither the Company nor any of the
Company Subsidiaries has received any notice or report, and the Company does not otherwise
have any Knowledge, regarding any actual or alleged material violation of, or material non-
compliance with, any Environmental Laws, or of any material Liabilities or Claims or potential
material Liabilities or Claims under any Environmental Laws, including any actual or alleged
material investigatory, remedial or comrective obligations under such laws, in each case relating
to the Company ot any of the Company Subsidiaries or any of their respective past o present
facilities, operations, or properties or any facilities adjacent to any past or present facilities or
properties of any of the Company or any of the Company Subsidiaries.

(c)  No Permits under any Environmental Laws are necessary for the Company
and the Company Subsidiarics to conduct the FiberNet Business, as presently conducted by the
Company and the Company Subsidiaries, in compliance, in ail material respects, with applicable
Environmental Laws.

314 Insurance. The Company and the Company Subsidiaries are insured against such

risks, and subject to exclusions conditions and deductible amounts, as companies engaged in a
similar business would, in accordance with good business practice, customarily be insured. Set
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forth on Section 3.14 of the Company Disclosure Schedule is a complete and correct list as of the
date hereof of all insurance policies maintained by the Company and the Company Subsidiaries.
The Company has provided to the Purchaser copies of all such insurance policies. All such
insurance policies are: (a) in full force and effect; and (b) sufficient for compliance by the
Company and the Company Subsidiaries with all requirements of applicable Law and of all
Material Contracts that require particular levels of insurance coverage. Neither the Company nor
any Company Subsidiary has, within the last two (2) years, received: (i) any refusal of coverage
or any notice that a defense will be afforded with reservation of rights; or (ji) any notice of
cancellation or any other indication that any insurance policy is no longer in full force or effect
or will not be renewed or that the issuer of any policy is not willing or able to perform its
obligations thereunder.

3.15 Compliance with Laws; Permits.

(a) Except as set forth in Section 3.15(a) of the Company Disclosure
Schedule, the FiberNet Business has since January 1, 2008 been conducted, and is currently
being conducted, in compliancs, in all material respects, with applicable Laws. Except as set
forth in Section 3.15(a) of the Company Disclosure Schedule, since January 1, 2008, there has
not existed any investigation, review or proceeding by any Governmental Entity with respect to
the Company or any Company Subsidiary in relation to any alleged material violation of Law,
and no such investigation, review or proceeding is now pending or, to the Knowledge of the
Company, threatened, nor has any Governmental Entity indicated an intention to conduct the
same. Neither the Company nor any Company Subsidiary is a party to any consent of similar
Contract that; (i) materially restricts the conduct of the FiberNet Business; or (i) would
otherwise reasonably be expected to, either individually or in the aggregate, result in a Material
Adverse Effect.

()  The Company and the Company Subsidiaries have obtained ail Permits
necessary to conduct the TiberNet Business in compliance, in all material respects, with
applicable Law (the “Company Permits™) and all of the Company Permits are valid and in full
force and effect. A list of all Company Permits is set forth in Section 3.15(b) of the Company
Disclosure Schedule. No material defaults or material violations exist or have been recorded in
respect of any of the Company Permits. No Proceeding is pending or, to the Knowledge of the
Company, threatened, concerning the revocation, limitation or non-renewal of any Company
Permit. Assuming receipt by the parties of all of the Required Seller Governmental Approvals,
none of the Company Permits will be terminated or impaired or become terminable, in whole or
in part, as a result of the Transactions.

(c) Notwithstanding anything to the contrary in this Section 3,15, the parties
agree and acknowledge that this Section 3.15 does not relate to Telecom Law or any Permits
thereunder, which are addressed by Section 3. 16.

3.16 Telecom Law.

(a)  Except as set forth in Section 3.16(a) of the Company Disclosure
Schedule, the FiberNet Business is being conducted by the Company and the Company
Subsidiaries in compliance, in all material respects, with applicable Telecom Law and each has,
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in the past, conducted the FiberNet Business in compliance, in all material respects, with
applicable Telecom Law. Since January 1, 2008 there has not existed any investigation, review
or Proceeding by the FCC or any State PUC with respect to the FiberNet Business in relation to
any actual or alleged material violation of Telecom Law, and there is not now pending or, to the
Company’s Knowledge, is there threatened, any such investigation, review or proceeding, nor
has the Company or any of the Company Subsidiaries received any wriften or, to the Company’s
Knowledge, oral notice from the FCC or any State PUC indicating an intention to conduct the
same.

()  The Company and each Company Subsidiary has obtained all Permits
necessary to conduct the FiberNet Business in compliance, in all material respects, with
applicable Telecom Laws (the “Company Telecom Permits”) and all of the Company Telecom
Permits are valid and in full force and effect. Section 3.16(b) of the Company Disclosure
Schedule sets forth an accurate and complete list of all Company Telecom Permits. Except as set
forth in Section 3.16(b) of the Company Disclosure Schedule, neither the Company nor any of
the Company Subsidiaries is in material violation of any of the terms, conditions and
requirements of any of the Company Telecom Permits. Copies of all of the Company Telecom
Permits have been provided by the Selier to the Purchaser. There is no Proceeding pending o, to
the Company’s Knowledge, threatened, that: (i) questions or contests the validity of, or secks the
revocation, non-renewal or suspension of, any Company Telecom Permit; or (i) secks the
imposition of any material condition, administrative sanction, modification or amendment with
respect to any Company Telecom Permit, other than such condition, modification, or amendment
that would also be imposed on similarly situated nholders of Permits. EBxcept for the Required
Seller Governmental Approvals, no Consent under any of the Company Telecom Permits is
required to be obtained under applicable Telecom Law in comnection with the Transactions.

317 Certain Payments. To the Knowledge of the Company, neither the Company
nor any of the Company Subsidiaries or any of their respective directors, officers, agenfs or
employees (in their capacities as such) has: (a) made any unlawful payment to foreign or
domestic govemment officials or employees or to foreign or domestic political parties or
campaigns in violation of the Foreign Corrupt Practices Act of 1977, as amended; or (b) made
any other unlawful payment, gift or contribution, in cach case for the purpose of: (x) obtaining
favorable treatment in securing business; (y) paying for favorable treatment for business secuted;
or (z) obtaining special concessions or for special concessions already obtained.

3.18 Related Party Transactions.

(a) Other than pursuant to employment agreements and arrangements entered
into in the ordinary course of business, neither the Company nor any of the Company
Subsidiaries is party to any direct or indirect business arrangement or relationship with any
director, officer or other employee of the Company or any of the Company Subsidiaries. No
director, officer or other employee of the Company or any of the Company Subsidiaries
personally owns, directly or indirectly, any material property or right (whether tangible or
intangible) that is used by the Company or any of the Company Subsidiaries. Other than
obligations to pay compensation arising in the ordinary course of business, there are no debts or
other obligations owed by the Company ot any of the Company Subsidiaries to any director,
officer or other employee of the Company or any Company Subsidiary.
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(b)  Section 3.18 of the Company Disclosure Schedule lists: (i) each Contract
between the Company and/or a Company Subsidiary, on the one hand, and the Seller and/or an
Affiliate of the Seller (other than the Company or a Company Subsidiary), on the other hand, and
(ii) each other arrangement for the provision of material goods or material services between the
Company and/or a Company Subsidiary, on the one hand, and the Seller and/or an Affiliate of
the Seller (other than the Company or & Company Subsidiary), on the other hand (collectively,
“Intercompany Trapsactions”).

319 No Other Representations or Warranties. Except for the representations and
warranties contained in this Article HI, the Seller does not make any eXpress or implied
representation or warranty concerning the Company or any of the Company Subsidiaries.

ARTICLE 1V
REPRESENTATIONS AND WARRANTIES OF THE SELLER

The Seller hereby represents and warrants to the Purchaser, subject to the exceplions set
forth in the Company Disclosure Schedule, as follows:

4.1 Existence: Good Standing: Authority; Enforceability.

(a) The Seller is a corporation duly incorporated, validly existing and in good
standing under the laws of the State of Delaware and has all requisite power and authority fo own
and operate its properties and to conduct its business as now conducted. The Seller is duly
Ticensed or qualified to do business as a foreign entity and is in good standing under the laws of
cach other jurisdiction in which such licensing or qualification is necessary, except where the
failure to be so licensed or qualified or to be in good standing would not reasonably be expected
to have a material adverse effect on the ability of the Seller to perform its obligations under this
Agreesment,

(b)  The Seller has the requisite corporate power and authority to execute and
deliver this Agreement and the other Transaction Documents to which it is a party, o perform its
obligations hereunder and thereunder, and to consummate the transactions contemplated hereby
and thereby. The execution and delivery of this Agreement and the other Transaction
Documents to which it is a party, the performance by the Seller of its obligations hereunder and
thereunder, and the consurnmation of the transactions contemplated hereby and thereby have
been duly authorized by all requisite corporate action on the part of the Seller, and no other
corporate authorization or proceedings on the part of the Seller are required therefor.

(¢)  This Agreement and each other Transaction Document to which the Seller
is a party has been duly executed and delivered by the Seller and, assuming the due
authorization, execution and delivery of this Agreement by the Purchaser and the other parties
thereto (as applicable), each constitutes a legal, valid and binding obligation of the Seller,
enforceable against the Seller in accordance with its terms, except for the Equitable Exceptions.

42 No Conflict. Except as set forth in Section 4.2 of the Company Disclosure
Schedule, neither the execution, delivery or performance by the Seller of this Agreement or any
of the other Transaction Documents to which it is a party, nor the consummation of any of the
transactions contemplated hereby or thereby, will: (a) violate, conflict with, breach or constitute
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a default under (in each case, with or without the giving of notice, the lapse of time or both) any
of the provisions of: (i) any of the Organizational Documents of the Seller; (ii) any material
Contract to which the Seller is a party; or (iii) any Law applicable to the Seller or any of its
properties or assets; or (b) give any Governmental Entity or Judicial Authority the right to
challenge any of the Transactions under any applicable Law. Except as listed in Section 4.2 of
the Company Disclosure Schedule, no consent of any other Person (including the requisite
lenders under the Credit Agreement), no notice to any other party under any Contract that is
material to the Seller (including the Credit Agreement, the consent of the requisite lenders
thereunder has been obtained and provided to the Purchaser prior to the date hereof) and no
notice to, filing or registration with, or authorization, consent or approval of, any Governmental
Entity or Judicial Authority is required to be made or obtained by the Seller in connection with
the execution and delivery by the Seller of this Agreement or any of the other Transaction
Documents to which it is a party or the consummation of the transactions contemplated hereby
and thereby.

43  Tiile to Equity Interests. The Seller is the sole and lawful record and beneficial
owner of the Equity Interests and has good, valid and marketabie title to the Equity Interests, free
and clear of any and all Liens, except as sel forth in Section 4.3 of the Company Disclosure
Schedule. Except as set forth in Section 4.3 of the Company Disclosure Schedule, there are no
Contracts between the Seller and any other Person with respect to the acquisition, disposition or
voting of, or any other matters pertaining to, any of the Bquity Interests or any other equity
interests of the Company.

44  Brokers. No broker, finder, investment banker or other Person is entitled to any
brokerage, finder’s or other fee or commission in connection with the Transactions for which the
Purchaser, the Company or the Company Subsidiaries may become liable.

45 No Other Representations or Warranties. Except for the representations and
warranties contained in this Asticle IV, the Seller does not make any express or implied
representation or warranty concerning itself.

ARTICLEV
REPRESENTATIONS AND WARRANTIES OF THE PURCHASER

The Purchaser hereby represents and warranis to the Seller, subject to the exceptions set
forth in the Purchaser Disclosure Schedule, as follows:

5.1 Existence: Good Standing; Authority; Enforceability.

(a)  The Purchaser is a corporation duly incorporated, validly existing and in
good standing under the laws of the Commonwealth of Virginia and has all requisite power and
authority to own and operate its properties and to conduct ifs business as now conducted. The
Purchaser is duly licensed or qualified to do business as a foreign corporation and is int good
standing under the laws of each other jurisdiction under which such licensing or qualification is
necessary, except where the failure to be so licensed or qualified or to be in good standing would
not reasonably be expected to have a material adverse effect upon on the ability of the Purchaser
to perform its obligations under this Agreement.
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()  The Purchaser has the requisite corporate power and authority to execute
and deliver this Agreement and the other Transaction Documents to which it is a pariy, 10
perform its obligations hereunder and thereunder and to consummate the transactions
contemplated hereby and thereby. The execution and delivery of this Agreement and the other
Transaction Documents to which it is a party, the performance by the Purchaser of its obligations
hereunder and thereunder, and the consummation of the transactions contemplated hereby and
thereby, have been duly authorized by all requisite corporate action on the part of the Purchaser,
and no other corporate authorization or proceedings on the part of the Purchaser are required
therefor.

() This Agreement and each other Transaction Document to which it is a
party has been duly exccuted and delivered by the Purchaser and, assuming the due
authorization, execution and delivery of this Agreement by the Seller and the other parties
thereto (as applicable), each constituies a legal, valid and binding obligation of the Purchaser,
enforceable against the Purchaser in accordance with its terms, except for the Equitable
Exceptions.

52 No Conflict. Except as set forth in Section 5.2 of the Purchaser Disclosure
Schedule, neither the execution, delivery or performance by the Purchaser of this Agreement nor
the consummation by the Purchaser of the Transactions to which it is a party wilk: (2) violate,
conflict with, breach or constifute a default under (in each case, with or without the giving of
notice, the lapse of time or both), any of the provisions of: (i) any of the Organizational
Documents of the Purchaser; (i) any material Contract to which the Purchaser is a party, or by
which the Purchaser or any of its properties is bound; or (iii) any Law applicable to the Purchaser
or any of its properties or assets, or (b) give any Governmenta! Entity or Judicial Authority the
right to challenge any of the Transactions under any applicable Law. BExcept as listed in
Section 5.2 of the Purchaser Disclosure Ychedule, no consent of any other Person, no notice to
any other party under any material Contract to which the Purchaser is a party and no notice fo,
filing or registration with, or authorization, consent or approval of, any Governmental Entity or
Judicial Authority is required to be made or obtained by the Purchaser in conmection with the
execution and delivery by the Purchaser of this Agreement or any of the other Transaction
Documents to which it is a party or the consummation of the transactions contemplated hereby
and thereby. Without limiting the generality of the foregoing, the Purchaser knows of no fact or
circumstance relating to the Purchaser that would prevent the issuance of any Required Seller
Govemnmental Approvals.

53 Investment Representations. The Purchaser was not formed for the purpose of
acquiring the Equity Interests. The Purchaser is purchasing the Equity Interests for investment
purposes and not with a present view to, or for sale in connection with, any distribution thereof,
within the meaning of the Securities Act. The Purchaser acknowledges that the Bquity Interests
have not been registered under the Securities Act or qualified under applicable state securities
Jaws and understands the restrictions on resale of the Equity Interests imposed by the Securities
Act and such applicable state securities laws. The Purchaser also acknowledges that the Seller
has no obligation to register the Bquity Interests, that there is presently no public market for the
Equity Interests, that there may never be a public market for the Equity Interests, and that, even
if such a market develops, the Purchaser may never be able to sell or dispose of such Equity
Interests and, accordingly, the Purchaser must bear the economic risk of this investment

35



potentially indefinitely. The Purchaser is an “accredited investor,” as that term is defined in Rule
501 under Regulation D promulgated under the Securities Act.

54 Resources to Consummate the Closing, The Purchaser: (a) at the Closing, will
have the financial resources to be able to pay the full Purchase Price in cash as required by this
Agreement and any expenses incurred by it in connection with the Transactions, without being
required to borrow or otherwise finance any such funds; (b) at the Closing, will have the
resources and capabilities (financial or otherwise) to otherwise perform its obligations hereunder,
and (c) has not, and at the Closing will not have, incurred any obligation, commitment,
restriction or liability of any kind, in each case that would impair or adversely affect such
resources and capabilities.

5.5 Brokers. No broker, finder, investment banker or other Person is entitled to any
broketage, finder’s or other fee or commission in connection with the Transactions for which the
Seller may become liable.

5.6 No Other Representations or Warranties. Except for the representations and
warranties contained in this Article V, the Purchaser does not make any express or implied
representation or warranty concerning itself.

ARTICLE VI
COVENANTS

6.1  Affirmative Covenants. From the date of this Agreement unfil the Closing Date
or the earlier termination of this Agreement (the “Pre-Closing Period™), the Seller shall cause the
Company and the Company Subsidiaries to conduct the FiberNet Business in the ordinary course
of business (except as otherwise expressly contemplated by this Agreement) and to use
commercially reasonable efforts to preserve substantially intact the FiberNet Business, keep
available the services of its current officers and other employees, and maintain its relations and
goodwill with vendors, customers and other Persons having business relationships with the
Company and the Company Subsidiaries.

6.2 Negative Covenants Concerning the Company and _the Company
Subsidiaries. During the Pre-Closing Period, without the prior written consent of the Purchaser
(not to be unreasonably withheld or delayed), except as otherwise expressly contemplated by this
Agreement, the Seller agrees to cause each of the Company and each of the Company
Subsidiaries to not:

(a) enter into, amend or terminate any Material Contract;

(b)  make any capital expenditure or enter into any commitment therefor that
involves more than one hundred thousand dollars ($100,000) individually or. four hundred
thousand dollars ($400,000) in the aggregate;

(c)  change its authorized or issued capital stock or limited liability company
interests (as applicable); issue or grant any debt security, warrant, option, right to purchase or
similar right regarding its capital stock or limited liahility company interests (as applicable);
purchase, redeem, retire or otherwise acquire any of its capital stock or limited liability company
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interests {(as applicable); declare or pay any dividend or make any distribution or payment in
respect of its capital stock or limited liability company interests (as applicable); split, combine or
reclassify its capital stock or limited liability company interests (as applicable); provided,
however, that Seller shall be entitled to cause the Company and the Company Subsidiaries to
make cash distributions to their respective corporate parents immediately prior to Closing (any
such cash distributions shall be reflected in the Preliminary NWC Statement, the Post-Closing

NWC Statement and the Final Post-Closing NWC Statement);
(d)  amend any of its Organizational Documents;

(e) pay any bonuses, of increase any salaries or other compensation, to any of
its directors, officers, employees or consultants, except for: (i} bonuses to be awarded and
increases in salaries or other compensation to be made in the ordinary course of business
consistent with past practice; and (ii) retention bonuses set forth in Section 6.2(g) of the
Company Disclosure Schedule.

63 pay any severance or termination pay to any director, officer, employee or
consultant or enter into or amend any employment, severance oOr similar Contract with any
director, officer, employee or consultant, or enter into or amend any collective bargaining
agreement;

(g) including with respect to the Parent Company and the Seller, make,
change, or revoke any Tax election, change an annual Tax accounting period, adopt or change
any Tax accounting method, file any amended Tax Return, enter into any closing agreement with
respect to Taxes, settle any Tax claim or assessment, surrender any right to claim a refund of
Taxes, or consent to any extension or waiver of the limitation period applicable to any Tax claim
or assessment;

(h)  make any loan or advance to any Person, other than the extension of trade
credit in the ordinary course of business and advances {0 officers and other employees in the
ordinary course of business for travel and similar business expenses;

) enter into any transaction that would be required to be disclosed under
Section 3.18 (Related Party Transactions);

6} adopt, increase, accelerate or modify the schedule of payments or benefits
under any Company Benefit Plan except as required by Law;

(k) terminate the employment of any officer of the Company or Company
Subsidiary;

()] incur any Indebtedness or redeem Or prepay in advance of maturity any
Indebtedness, other than trade payables incurred in the ordinary course of business, or guarantee
of the obligations of another Person;

(m)  sell, encumber or otherwise transfer any fiber related assets (including

Fiber Contracts) or, outside the ordinary course of business, sell, encumber or otherwise transfer
any other tangible or intangible assets having a fair market value in excess of one hundred
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thousand dollars ($100,000) individually or four hundred thousand doflars ($400,000) in the
aggregate;

(n)  acquire or agree to acquire by merging or consolidating with, or by way of
any other business combination, or by purchasing or exchanging any capital stock, other equity
interests or assets of, or by any other manner, any other Person,

(0) commence any Proceeding against any other Person involving more than
fifty thousand dollars ($50,000), or seftle or compromise any such Proceeding;

(p)  change, in any material respect, any of the accounting methods of the
Company or Company Subsidiaries;

(@) deviate in any malerial respect from, the schedule of planned capital
expenditures of the Company and the Company Subsidiaries, a copy of which is included in
Section 6.2(q) of the Company Disclosure Schedule;

(1) hire any employees; or
(s) enter into any Contract fo do any of the fore going.

6.3 Negative Covenant Concerning the Seller. During the Pre-Closing Period, the
Seller agrees to not transfer the Equity Interests or subject the Equity Interests to any Lien,

6.4  Access to Information. Except as precluded by any confidentiality agreement or
similar agreement or arrangement between the Company or any Company Subsidiary, on the one
hand, and any third Person, on the other hand, or pursuant to applicable Law, during the Pre-
Closing Period the Seller shall cause the Company and the Company Subsidiaries to provide the
Purchaser and its Affiliates, and its and their respective officers, employees, accountants,
counsel, financial advisers and other representatives, with access during regular business hours
upon reasonable prior notice to the facilities and books and records (including Contracts) of the
Company and the Company Subsidiaries.

6.5 Confidentiality.

(a)  The Mutual Non-disclosure Agreement dated April 6, 2010 by and
between the Seller and the Purchaser is hereby terrinated. During the Pre-Closing Period and, if
this Agreement is terminated without the Transactions being consummated, for two (2} years
after such termination, the Purchaser shall not, except as and to the extent required by Law, usc
for any purpose other than in connection with the consummation of the Transactions (including
disclosures to those of its directors, officers and employees and representatives of its legal,
accounting and financial advisors) or disclose to the detriment of the Company or any Company
Subsidiary, or the Seller, any Confidential Information with respect to the Company or the Seller
provided, or to be provided, by the Company, any Company Subsidiary or the Seller or any of
their respective Affiliates, partners, directors, officers, consultants, employees, agenis,
representatives or stockholders, including any information provided pursuant to Section 6.4
(collectively, the “Company Supplied Information™. If the Purchaser is required by Law to
disclose any Company Supplied Information by or to any Judicial Authority or Governmental
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Entity, the Purchaser shall, prior to such disclosure, to the extent legally permitted, promptly
notify the Seller of such requirement. The Seller shall have the right, at ifs expense, to object fo
such disclosure and to seck confidential treatment of any Company Supplied Information to be
disclosed on such terms as it shall determine and, while the Seller objects and seeks confidential
treatment, the Purchaser shall, so long as it may lawfully do so, not disclose such Company
Supplied Information.

(b)  Upon the termination of this Agreement pursuant to Article IX, the Seller
may deliver a written request to the Purchaser for the return or destruction of the Company
Supplied Information. Upon receipt of such written request, the Purchaser shall, in accordance
with the Seller’s direction, prompily either: (i) return to the Seller or (ii) destroy any such
Company Supplied Information in its possession, and shall, in either case, certify in writing to
the Seller that it has done so.

6.6 Regulatory and Other Authorizations.

(a) Generally. During the Pre-Closing Period, the Purchaser shall, and the
Seller shall (and shall cause the Company and the Company Subsidiaries to), in good faith and in
a reasonably timely manner, use their respective commercially reasonable efforts to: (i) take or
cause to be taken all appropriate action, do or cause 10 be done all things necessary, proper or
advisable, and execute and deliver such documents, as may be required to carry out the
provisions of this Agreement and consummate and make effective the Transactions; and (i)
cause the Closing conditions contained in Article VIII applicable to such Person o be satisfied.
Without limiting the generality of the foregoing, the Purchaser shall, and the Seiler shall (and
shall cause the Company and the Company Subsidiaries to), in good faith and in a reasonably
timely manner, use their respective commercially reasonable efforts to cause all Consents listed
in Sections 3.3, 4.2 and 11.17(c) of the Company Disclosure Schedule to be obtained on or prior
to the Closing Date; provided, however, that the Seller will afford the Purchaser the opportunity
to review, approve and revise the form of any such Consent prior to delivery to the applicable
third party, such approval not to be unreasonably withheld or delayed. With respect to the
contracts listed as items #9 and 12 on Section3.3 of the Company Disclosure Schedule
(collectively, the “Relevant Contracts™), the Seller shall (and, prior to the Closing, shall cause the
Company and the Company Subsidiarics to) use commercially reasonable efforts to assist the
Purchaser in obtaining from the counterparty to each Relevant Contract either; (i) an amendment
to clarify that, from and after the Closing, the Purchaser and its Affiliates (including the
Company and the Company Subsidiaries), on the one hand, and the Seller and ifs Affiliates
{(including the Parent Company), on the other hand, chall each not be responsible for the other’s
actions or omissions under such Relevant Coniract; or (ii) a new contract between such
counterparty, on the one hand, and the Company and the Company Subsidiaries, on the other
hand, that is identical in all respects to such Relevant Contract, with the sole exception being that
the Seller and its Affiliates (including the Parent Company) will not be parties thereto
(collectively, the “Relevant Contract Amendments/New_Contracts™). For the avoidance of
doubt, the parties agree and acknowledge that the Purchaser having received the Relevant
Contract Amendments/New Contracts shall not be a condition to the Purchaser’s obligation to
consummate the Closing. All consent or similar fees required to be paid by the Seller, the
Company or any Company Subsidiary to contractual counterparties as a condition to receiving
their consents will be paid by the Seller. Except as otherwise permitted in this Section 6.6, the
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parties will not take, or fail to take, any action that will have the effect of delaying, impairing or
impeding the Consents listed in Sections 3.3, 4.2 and 11.17(¢) of the Company Disclosure
Schedule from being obtained on or prior to the Closing Date.

(v)  HSR. If necessary, the Purchaser and the Seller shall: (i) make or cause to
be made all filings required of each of them or any of their respective Affiliates under the HSR
Act with respect to the transactions contemplated hereby as promptly as practicable and, i any
event, within seven (7) Business Days after the date of this Agreement; (ii) comply at the earliest
practicable date with any request under the HSR Act for additional information, documents or
other materials received by each of them from the Federal Trade Commission (the “FIC”), the
Antitrust Division of the United States Department of Justice (the “Antitrust Division™) or any
other Governental Bntity in respect of such filings or such transactions; (iii) seek eatly
termination of filings under the HSR Act; and (iv) use commercially reasonable efforts to
cooperate with each other in connection with any such filing and in connection with resolving
any investigation or other inquiry of any of the FTC, the Antitrust Division or other
Governmenta} Entity with respect to any such filing. The Purchaser and the Seller shall each pay
fifty percent (50%) of the filing fees required to be paid under the HSR Act in connection with
such filings. The Purchaser and the Seller shall, to the extent permissible under applicable law:
(i) use commercially reasonable efforts to furnish to each other all information required for any
application or other filing 1o be made pursuant to the HSR Act in connection with the
Transactions and otherwise coordinate their efforts in connection with such filing; (i) promptly
inform the other party of any material written or oral communication with any Governmental
Entity regarding any such filing or additional request (which shall include copies of any such
written cormunications); and (iii) otherwise reasonably consult and cooperate with one another
in connection with any analyses, appearances, presentations, memoranda, briefs, argnments,
opinions and proposals made or submitted by or on behalf of any party relating to proceedings
under the HSR Act.

(¢)  FCCand State PUCs.

9] Within five (5) Business Days after the date of this Agreement, the
parties shall commence preparing the necessary applications, notifications and related filings for
obtaining the Required Seller Governmental Approvals from FCC and State PUCs, and such
applications, notifications, and related filings shall be filed with the applicable authorities as
soon as reasonably practicable thereafter but in no event later than ten (10) Business Days after
execution of this Agreement. Each party shall provide the other party with all information
necessary for the preparation of such applications, notifications and filings on a timely basis,
including those portions of such applications, notifications and filings which are required to be
completed by each party. Counsel to the Purchaser shall prepare the initial draft of the
applications, notifications and filings for review and comment by the Scller but all such
applications, notifications and filings shall only be submitted to the applicable Governmental
Entity in a form reasonably acceptable to both the Purchaser and the Seller.

(i)  Subject to the terms and conditions of this Agreement, each of the
parties shall use commercially reasonable efforts to prosecute the FCC and State PUC
applications in good faith and with due diligence before the FCC and the State PUCs and, in
connection therewith, take such actions as may be necessary or reasonably required in
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connection with the applications, including furnishing to the FCC and the State PUCs any
documents, materials, or other information requested by the FCC and the State PUCs in order to
obtain the Required Seller Governmental Approvals as expeditiously as reasonably practicable.
In addition, to the extent reasonably practicable, the parties shall use commercially reasonable
efforts to: (A) promptly notify the other parties of any material communication to that party from
the FCC, any State PUC or any other Person with respect to the FCC or the State PUC
applications, as applicable; (B) permit a representative of the other party reasonably acceptable
to the first party to attend and participate in substantive meetings (telephonic or otherwise) with
the FCC or any State PUC; and (C) permit the other party to review in advance, as reasonable,
any proposed writien communication to the FCC or any State PUC. No party shall, without the
written consent of the other party, knowingly take, or fail to take, any action if the intent or
reasonably anticipated consequence of such action or failure to act is, or would be, fo cause or
materially increase the probability of the FCC or any State PUC not to grant approval of any
FCC application or of any State PUC application or materially delay any such approval, to the
material detriment of the other parties. If there are any petitions for reconsideration, appeals or
similar filings made secking to overturn the grant of the FCC Approval or grant of any of the
Consents of State PUCs, or if the FCC or a State PUC seeks to reconsider such grant on its own
motion, then the parties shall each use commercially reasonable efforts to defend the applicable
grants against such actions. Each party shall be responsible for payment of its own attorneys’
fees and related costs and expenses associated with obtaining any such Consents of State PUCs
ar the FCC Approval.

6.7 Disclosures Concerning the Transaction,

() As soon as reasonably practicable after the date of this Agreement, the
Purchaser and the Seller shall mutually agree upon a joint initial press release concerning this
Agreement and the transactions contemplated hereby, which shall be disseminated at such time
and in such manner as is agreed upon in writing by Purchaser and the Seller. After such initial
press release is disserminated, each party may issue further press releases and similar
announcements without the consent of the other party, provided that each such press release or
similar announcement contains, with respect {0 information concerning this Agreement and the
transactions contemplated hereby, solely the information that is contained in such initial press
release. Bxcept as provided above in this Section 6.7(a), the Purchaser and the Seller will, and
will cause each of their respective officers, directors, employee, agents and representatives to,
maintain this Agreement and the transactions contemplated hereby in strict confidence, and will
not, and will cause each of their respective officers, directors, employee, agents and
representatives to not, issue or cause the publication of any press release or other public
announcement with respect to this Agreement or the transactions contemplated hereby without
the prior consent of the other party.

(o)  Notwithstanding anything to the conirary in Section 6.7(a), either party
may make such disclosures concerning this Agreement and the transactions contemplated hereby
as are required under applicable law and legal process or securities exchange listing
requirements, in each case as long as the disclosing party: (i) provides reasonable advance notice
of such requirement to the non-disclosing party so that the non-disclosing party may seek a
protective order or other appropriate remedy; (ii) reasonably cooperates with the non-disclosing
party to obtain an appropriate protective order or other reliable assurance that confidential
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treatment will be accorded to such information; and (iii) discloses only such information as the
disclosing party is advised by legal counsel that such disclosing party is legally required to
disclose.

6.3 Exclusivity. During the Pre-Closing Period, the Seller shall, and shall cause the
Company, the Company Subsidiaries and their respective directors, officers, partners, members,
managers, trustees, employees, agents and advisors {collectively, the “Seller Representatives’
to, deal exclusively with the Purchaser and its designated representatives regarding any and all
acquisitions of and investments in the FiberNet Business, whether by way of merger,
consolidation or other business combination with any other Person, purchase ot exchange of
capital stock or other equity interests, purchase of assets or ofherwise (an “Alternative
Transaction”) and, without the prior consent of the Purchaser, the Seller shall not, and shall cause
the Company, the Company Subsidiaries and the Seller Representatives to not: (a) solicit, initiate
or otherwise engage in any negotiations, discussions or other communications with any other
Person relating to any Alternative Transaction; (b) provide information or documentation to any
other Person with respect to the Company, any of the Company Subsidiaries or any of their
respective assets in respect of any Alternative Transaction; or (c) enter into any Contract or
understanding with any other Person in respect of any Alternative Transaction. The Seller shall,
and shall cause the Company, the Company Subsidiaries and the Seller Representatives to, cease
immediately all discussions and negotiations that commenced prior to the date of this Agreement
regarding any Alternative Transaction or would reasonably be expected fo lead to an Alternative
Transaction.

6.9 Notification. During the Pre-Closing Period, the Purchaser and the Seller shail
each give writien notice to the other promptily {and in any event within five (5) Business Days)
after acquiring actual knowledge of the occurrence of any omission, event of action that: (a) has
caused, or is reasonably likely to cause the failure of such party to comply with or satisfy in any
material respect any covenant, condition or agreement to be complied with or satisfied by it
under this Agreement; (b) is reasonably likely to cause any of the respective representations and
warranties of the Purchaser or the Seller or Parent Company set forth in this Agreement to not be
true and correct in all material respects as of the Closing (disregarding for this purpose any
materiality or Material Adverse Effect qualifications contained therein) and is not capable of
cure prior to the Closing; (¢} has caused, or is reasonably likely to cause any condition to the
other party’s obligation to consummate the Closing fo not be satisfied; or (d) would otherwise be
reasonably expected to materially delay or prevent the consummation of the Closing.

6.10  Officer and Director/Manager Indemnification and Insurance.

(8)  The Purchaser agrees that all rights to indemnification and exculpation
from liability for acts or omissions occurring on or prior to the Closing Date now existing in
favor of the current or former directors, limited lability company managers, officers or
employees of the Company or any of the Company Subsidiaries, as provided in their respective
Organizational Documents or in indemnification agreements (copies of which were provided by
the Seller to the Purchaser prior to the date of this Agreement), in each case in effect as of the
Closing, shall survive the Closing Date and shall continue in full force and effect in accordance
with their respective terms for a period of not less than six (6) years after the Closing Date.
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(b)  The Seller shall be responsible for paying the cost of a non-cancelable run-
off insurance policy, for a period of six (6) years afier the Closing Date to provide insurance
coverage for events, acts or omissions occureing on or prior to the Closing Date for all persons
who were directors, limited liability company managers or officers of the Company or any of the
Company Subsidiaries on or prior to the Closing Date, which the Seller shall cause the Company
to procure and put into effect on or prior to the Closing Date.

6.11 Emplovee Beneﬁts‘

(a)  Prior to the Closing, the Purchaser will identify for the Seller those
Company Benefit Plans which the Purchaser wants the Comparny and each Company Subsidiary
to terminate prior to Closing, and the Company and each Company Subsidiary will cease
participation in any other Company Benefit Plan. Following the Closing, the employees of the
Company and each Company Subsidiary will be entitled to participate in any employee benefit
plans, programs and arrangements that the Purchaser provides for similarly-situated employees,
pursuant to the terms of such plans, programs and arrangements. The Purchaser and the
Company and each Company Subsidiary will take all necessary action and cooperate {o carry out
the requirements of the foregoing. The Purchaser shall cause the Company and each Company
Subsidiary to honor all rights to paid time off, including vacation, personal and sick days,
accrued by employees of the Company and each Company Subsidiary under any Company
Benefit Plan prior to the Closing. Until at least the first (1st) anniversary of the Closing, the
Purchaser shall cause the Company and each Company Subsidiary to provide employee benefits
under employee benefit plans to the employees of the Company and the Company Subsidiaries
that are, in the aggregate, no less favorable than those provided to such persons pursuant to
Company Benefit Plans as of the Closing.

(b)  With respect to any employee benefit plan, policy, program of
arrangement in which any employee of the Company or any Company Subsidiary first becomes
eligible to participate, on or after the Closing, and in which such employee did not participate
prior to the Closing, the Purchaser shall cause the Company and each Company Subsidiary to: (i}
waive all pre-existing conditions, exclusions and waiting periods with respect to participation
and coverage requirements applicable to such employee under any such new plans in which such
employee may be eligible to participate after the Closing, except 1o the extent such pre-existing
conditions, exclusions or waiting periods would apply under the analogous Company Benefit
Plan; (ii) provide each such employee with credit for any co-payments and deductibles paid prior
to the Closing (to the same exfent such credit was given under the analogous Company Benefit
Plan prior to the Closing) in satisfying any applicable deductible or out-of-pocket requirements
under any such new plan in which such employee may be eligible to participate after the Closing;
and (jii) recognize all service of such employee for all purposes (including purposes of eligibility
to participate, vesting, and, entitlernent to benefits, and, except with respect to defined benefit
pension plans, benefit accrual) in any such new plan in which such employee may be eligible to
participate after the Closing.

(c)  Notwithstanding anything to the contrary in this Section 6.11, in no event
shall this Section 6.11 be interpreted to: (i) prohibit any changes to any employee benefit plan,
policy, program or arrangement that are required by applicable law; or (i1} require the Purchaser
or the Company or any Company Subsidiary to continue any particular Company Benefit Plan or
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prevent the amendment or termination thereof. This Section 6.11 is not intended to, and shall not
be interpreted to, create any right of continued employment for any employee of the Company or
any of the Company Subsidiaries and constitutes an agreement solely between the Purchaser and
the Seller, which shall not be enforceable by any such employee, or constitute an agrecment
under which any such employee otherwise has any rights.

6.12 Maintenance of Books and Records. For a period of at least seven (7) years
after the Closing Date: (a) the Purchaser shall cause the Company and the Company Subsidiaries
to maintain their respective books and records in existence as of the Closing Date; and (b) upon
reasonable written notice, the Purchaser shall cause the Company and the Company Subsidiaries
to provide the Seller and its representatives, employees, counsel and accountants access, during
normal business hours and upon reasonable advance notice, such books and records relating to
periods prior to the Closing Date, and shall permit such Persons to examine and copy, at the sole
cost and expense of the party seeking access, such books and records to the extent reasonably
requested by any such Persons as is reasonably necessary for financial reporting, accounting and
Tax matters, the preparation and filing of any returns, reports or forms or the defense of any
claim or assessment; provided, however, that the Purchaser shall not be required to cause the
Company or any Company Subsidiary to furnish such books and records pursuant to this
Section 6.12 to the extent such books and records contain atforney-client work product or the
disclosure of such documents oOr materials would violate any attorney-client privilege,
confidentiality agreement or Law. The parties agree to cooperate sO that such access does not

unreasonably disrupt the normal operations of the Company and the Company Subsidiaries.

6.13 Financing Matters.

(2) The Seller acknowledges that the Purchaser will be obtaining financing to
fund a portion of the Purchase Price after the date of this Agreement, although the Purchaser
agrees and acknowledges that its obligation to consummate the Closing will not be conditioned
upon its receipt of any financing or any of the terms thereof, In furtherance of such efforts, the
Purchaser will need to provide third parties, including lenders from whom the Purchaser is
obtaining such financing (the * inancing Parties”) certain information about the Company and
the Company Subsidiaries that the Seller and the Company have provided to the Purchaser in the
negotiation of this Agreement or otherwise (the “Company Tnformation™). Upon the reasonable
request of the Purchaser, the Seller agrees to provide the Company Information to a Financing
Party upon the execution by such Financing Party of a confidentiality agreement, of scope and
content reasonably acceptable to the Seller. In addition, the Seller agrees to provide reasonable
cooperation, as reasonably requested by the Purchaser, in connection with the arrangement of,
and the negotiation of agreements with respect to, any such financing.

(b) Beginning on the date hercof and continuing following Closing, the Seller
shall use commercially reasonable efforts, at the Purchaser’s sole expense, to provide the
Purchaser with such information as the Purchaser may reasonably request (including
management representation letters required for any audit) in commection with (i) the Purchaser’s
efforts to cause the Annual Financial Statements to be audited and to comply with Regulation
S-X, and (ii) the Purchaser’s preparation of pro forma financial information for purposes of its
reports or other filings (including any registration statement, any amendment thereto, or any
prospectus or prospectus supplement in conmection therewith) in accordance with Securities Act
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or the Securities Fxchange Act of 1934, as amended,; provided, however, that the Purchaser
agrees and acknowledges that completion of such audit, compliance with Regulation 5-X or
preparation of such pro forma financial information shall not be a condition to its obligation fo
consummate the Closing.

(¢)  Beginning on the date hereof and continuing following Closing, in the
event the SEC has comments or questions on any of the Apnual Financial Statements, the Seller
shall use commercially reasonable efforts, at the Purchaser’s sole expense, to assist and
reasonably cooperate with the Purchaser, the Purchaser’s independent accountants and the SEC
to resolve any such issues and questions regarding such Annual Financial Statements and take
such commercially reasonably actions with respect to such Annual Financial Statements as are
necessary for the Purchaser to satisfy its obligations under Regulation S-X.

(d)  Beginning on the date hereof and continuing following Closing, the Seller
shall use commercially reasonable efforts, at the Purchaser’s sole expense, to cooperate with the
Purchaser’s reasonable requests in connection with the Purchaser’s compliance with applicable
Laws with respect to the transactions hereunder, including (i) providing access fo its
management upon reasonable prior notice during normal business hours to assist with SEC
reporting obligations of the transactions hereunder, including the preparation by the Purchaser of
pro forma financial statements and addressing purchase accounting issues and (ii) allowing
access to the Seller’s independent accountants (including to the extent required by such
accountants, consent to the release of their work papers to the Purchaser or the Purchaser’s
independent accountants), and discussing with the Seller’s independent accountants appropriate

consents to fulfill the Purchaser’s reporting requirements, including financial statements and the
notes thereto.

(¢)  The Purchaser shall, promptly upon written request by the Seller,
reimburse the Seller for all reasonable costs to the extent such costs are incurred by the Seller in
connection with the cooperation provided by the Seller pursuant to the terms of this Section 6.13
and the Purchaser shall indemnify and hold harmless the Seller and its Affiliates, directors,
managers, officers, employees, shareholders, members and agents from and against any and all
Losses suffered or incurred by any of them in connection with any financing or Seller’s actions
under this Section 6.13.

6.14 Delivery of Financial Information. During the Pre-Closing Period, the Seller
shall, and shall cause the Company to, fumnish to the Purchaser, (a) when available, but in no
event later than ten (10) Business Days after the end of each calendar month, (i) consolidated
balance sheets and statements of income for the FiberNet Business for the month then-ended,
prepared in accordance with GAAP (other than the omission of footnotes) and presenting fairly,
in all material respects, the financial condition and the results of operations of the FiberNet
Business as of such month-end, and for the one-month period referred to in such financial
statements (which shall also include a Capital Expenditures roll-forward schedule for the
FiberNet Business for the month then-ended) and (ii) a comparison between (x) the actual
amounts as of and for such month and (y) the comparable amounts for the same month of the
prior year and as set forth in the budget of the Company; and (b) when available, but in no event
later than fifteen (15) Business Days after the end of each calendar quarter, (i) consolidated
balance sheets and statements of income, for the FiberNet Business for the quarter then-ended,
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prepared in accordance with GAAP (other than the omission of footnotes) and presenting fairly,
in all material respects, the financial condition and the results of operations, of the FiberNet
Business as of such quarter-end, and for the three-month period referred to in such financial
statements and (ii) a comparison between (x) the actual amounts as of and for such quarter and
(y) the comparable amounts for the same quarter of the prior year and as set forth in the budget
of the Company.

6.15 Non-Competition: Non-Solicitation; Non-Disparagement; Confidentiality.
Conditioned and effective solely upon consummation of the Closing, the Parent Company agrees
as follows:

(a8}  Non-Competition. The Parent Compariy covenants and agrees that, for a
period of five (5} years after the Closing Date, it will not, and will cause each of its Subsidiaries
(which shall not, for the avoidance of doubt, include the Company and the Company
Subsidiaries) (collectively, the “Parent Subsidiaries™) to, without the prior written consent of the
Purchaser, directly or indirectly, perform services for, own, manage, operate, finance, control, or
engage or participate in the ownership, management, operation, financing or control of, or be
connected as a shareholder, director, officer, agent, partner, joint venturer, employee, consultant
or advisor with, any Person which engages in the business of providing digital personal
communications services, local and long distance telephone services, high capacity transport,
data services for Internet access and wide area networking or IPTV-based video services
(the “Restricted Business™), located or doing business in: (i) the State of West Virginia; (ii) the
City of Winchester, Virginia; or (iii) any of the areas within the State of Kentucky or the State of
Ohio set forth on Exhibit 6.15(a) hereto (collectively, the “Restricted Area’).

()  Non-Solicitation of Employees. For a period of five (5) years from the
Effective Date, the Parent Company agrees that it shall not, and shall not permit any of the
Parent Subsidiaries to, without the prior written consent of the Purchaser, directly or indirectly:
(i) solicit, recruit, or encourage any Person who is (as of the Closing) or was (during the six (6)
month period prior to Closing) an officer, director, executive, employee, agent or independent
contractor of the Company or any of the Company Subsidiaries to leave his or her employment
with the Company or such Company Subsidiary; or (ii) hire, employ or otherwise engage any
Person who is (as of the Closing) or was {during the six (6) month period prior to Closing) an
officer, director, executive, employee, agent or independent contractor of the Company or any of
the Company Subsidiaries. Notwithstanding anything to the contrary in this Section 6.15(b), any
general solicitation for employees, not targeted specifically at officers, directors, executives,
employees, agenis or independent contractors of the Company or any of the Company
Subsidiaries, including general advertisements such as newspaper or Internet advertisements, and
the subsequent hiring of any such employee, agent or independent contractor shall not constitute
a violation of this Section 6.15(b).

(c) Confidentiality. The Parent Company acknowledges and recognizes that
the Company Confidential Information is a valusble and unique asset of the businesses of the
Company and the Company Subsidiaries, and that the Company Confidential Information was
acquired at considerable effort to the Company and the Company Subsidiaries and is a valuable
irade and business secret which shall continue to belong to the Company and the Company
Qubsidiaries from and after the Closing. Therefore, the Parent Company covenants and agrees
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that neither the Parent Company nor any of the Parent Subsidiaries will disclose any Company
Confidential Information to any other Person. At any time, upon the Purchaser’s request, the
Parent Company agrees‘to either destroy or deliver to the Purchaser all Company Confidential
Information remaining in its possession that is reasonably capable of being destroyed or
delivered; provided, that, any Company Confidential Information not so destroyed or delivered
shall remain subject to the confidentiality restrictions in the prior sentence of this
Section 6.15(c).  For purposes of this Section 6.15{(c), the term “Company Confidential
Information” means information of a confidential nature and includes confidential information
about the Company and the Company Subsidiaries that the Parent Company and the Parent
Subsidiaries acquired during the Parent Company’s ownership of the Company and the Company
Subsidiaries, including: (i) customer information, (ii) employment or personnel data, (iii) sales
information specific to a customer, (iv) supplier and vendor agreements and information, (v)
research findings produced by the Company or the Company Subsidiaries or purchased by the
Company or the Company Subsidiaries, (vi) historical financial information and (vii) all other
information, lists, records and data of a confidential nature relating to or dealing with the
business, operations or activities of the Company or the Company Subsidiaries; provided,
however, that Company Confidential Information shall not include any information that: (A) is
known to the public or generally known within the industry of the Company and the Company
Subsidiaries; (B) entered the public domain without any breach by the Parent Company or any of
the Parent Subsidiaries of any obligation owed to the Company or any of the Company
Subsidiaries; or (C) was independently developed by the Parent Company or any of the Parent
Subsidiaries without use of any Company Confidential Information. The term “Company
Confidential Information” is intended to inctude all such information in any and all forms,
whether written or oral, on paper or stored electronically or in any other medium, and includes
all originals, summaries, portions and copies of any and all such information. Notwithstanding
anything to the contrary in this Section 6.15(c), the Parent Company and the Parent Subsidiaries
may disclose Company Confidential Information to the extent required by a court of law, by any
governmental agency having supervisory authority over it or by any administrative or legislative
body (including a commitice thereof) with jurisdiction fo order the Parent Company or such
Parent Subsidiary to divulge, disclose or make accessible such information, provided the Parent
Company shall promptly provide notice of a request for same to the Purchaser so that the
Purchaser may, at its expense, seek an appropriate protective order with respect to such
. Company Confidential Information.

(d)  Vendor Non-Interference; Non-Solicitation of Customers. Except with the
prior written approval of the Purchaser, the Parent Company shall not, and shall not permit any
of the Parent Subsidiaries to, in: (i) the Restricted Area for a period of five (5) years after the
Closing Date; or (ii) the areas within the State of Pennsylvania and the State of Maryland set
forth on Exhibit 6.15(d)(i) hereto (the “Relevant Pennsylvania/Maryland Areas™) for a period of
three (3) years after the Closing Date: (A) induce or seek to influence any of the FiberNet
Vendors to discontinue, adversely modify or reduce their business relationships with the
Company or any of the Company Subsidiaries in the Restricted Area or any of the Relevant
Pennsylvania/Maryland Areas; or (ii) solicit any of the Restricted Buginess from any of the
FiberNet Customers in the Restricted Area or any of the Relevant Permsylvania/Maryland Areas.
For purposes of this Section 6.15(d): (A) the term “FiberNet Customers” means the Persons with
whom, as of the Closing Date, the Company or any of the Company Subsidiaries have a supplier-
customer relationship; and (B) the term “FiberNet Vendors” means the Persons with who, a3 of
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the Closing Date, the Company or any of the Company Subsidiaries have a customer-supplier
relationship, in each case as set forth on Exhibit 6.15(d)(ii) hereto. Notwithstanding anything to
the contrary in this Section 6.15(d), any general solicitation by the Parent Company or any
Parent Subsidiary for customers in the Relevant Pennsylvania/Maryland Areas, not targeted
specifically at FiberNet Customers in the Relevant Pennsylvania/Maryland Areas, including
general advertisements such as newspaper or Internet advertisements, and any FiberNet
Customer in the Relevant Pennsylvania’Maryland Areas becoming a customer of the Parent
Company or any Parent Subsidiary (other than as a result of any solicitation of such FiberNet
Customer by the Parent Company or any Parent Subsidiary) shall not constitute a violation of
this Section 6.15(d).

()  Non-Disparagement. For a period of five (5) years from the Effective
Date, the Parent Company agrees that it will not, and that it will cause the Parent Subsidiaries not
to, and that it will instruct its and the Parent Subsidiaries’ respective directors and officers not 1o,
make any disparaging or defamatory public comments about the Purchaser, the Company or any
of the Company Subsidiaries, or their respective directors and officers, or to encourage or
participate with anyone to make such statements. The Parent Company and the Purchaser agree
and acknowledge and agree that the terms of this Section 6.15(¢) do not prohibit the Parent
Company or any Parent Subsidiary, or any of their respective directors and officers, from making
truthful statements, if required to do so by law or legal process (including in connection with a
Proceeding relating to this Agreement and the Transactions); provided, however, that if the
Parent Company or any Parent Subsidiary, or any of their respective directors or officers, is
requested by subpoena, court order, investigative demand or other legal process to provide
testimony which would otherwise violate the provisions of this Section 6.15(¢), the Parent
Company shall, and shall cause the Parent Subsidiaries and their respective directors and officers
to, promptly notify the Purchaser of such request.

) Exception for Enterprise Agreement Business. The Parent Company and
the Purchaser agree to, as soon as reasonably practicable after the Closing, enter into a wholesale
master service comtract on commercially reasonable terms and conditions covering multi-
location, enterprise, government and wholesale customers (the “Enterprise Agreement”). The
Parent Company and the Purchaser agree and acknowledge that, notwithstanding anything to the
contrary in this Section 6.15, any business conducted by the Parent Company, any Parent
Subsidiary, the Purchaser, the Company or any Company Subsidiary pursuant {0 the Enterprise
Agreement shall not constitute a violation of Section 6.15(a) or Section 6.15(d).

(g)  Reasonableness: Independent Covenants; Disputes. The parties each
acknowledge that the restrictions set out in this Section 6.15 are necessary to prevent the use and
disclosure of the Company Confidential Information and to protect the goodwill and customer
relationships of the parties and to otherwise protect the legitimate business interests of the parties
from and after the Closing. Each party further acknowledges that all of the restrictions in this
Section 6.15 are reasonable in all respects, including duration, territory and scope of activity
restricted. Bach party agrees that the covenants and provisions of this Section 6.15 shall be
consfrued as separate agreements independent of any other provision of this Section 6.15 or of
any other agreement between the parties. The time period of any covenant contained in this
Section 6.15 _shall be extended on a day-for-day basis for each day during which the Parent
Company is in violation of such covenant, so that the Parent Company is restricted from

48



engaging in activities prohibited by such covenant for the full time period set forth herein. To
the extent any disputes arise under this Section 6.15, members of senior management of the
Parent Company and the Purchaser will attempt to reconcile their differences in good faith
during the thirty (30} day period following either party providing notice to the other party of such
dispute.

6.16 Release. As of the Closing, Seller, in its individual capacity and on behalf of all
of its Affiliates and all members, stockholders, officers and directors of any of the foregoing and
all other persons claiming by, through, for or under Seller or on behalf of Seller (such other
persons hereinafter referred to collectively as the “Seller Related Parties™) hereby irrevocably
and unconditionally releases, settles, cancels, discharges and acknowledges to be fully and
finally satisfied any and all claims, demands, rights, actions, causes of action, debts, accounts,
covenants, contracts, agreements, promises, damages, costs, reimbursements, compensation,
liabilities and expenses, including attomeys’ fees, of any and every kind, nature or description
whatsoever, known or upknown, at law or in equity other than those arising under this
Agreement (collectively, “Seller Claims and Losses™), which Seller or any of the Seller Related
Parties may have had or may now have or assert against the Company or any Company
Subsidiaries (collectively, the “Purchaser Released Parties™), which are on account of any matter
whatsoever attributable to the period, or arising during the period, from the beginning of time
through and including the Closing (all Seller Claims and Losses released in this Section 6.17
being referred to as the “Seller Released Claims”). Seller agrees that neither Seller nor the Seller
Related Parties, or any of them, nor anyone claiming under, through or for them or on their
behalf will bring, file, institute, prosecute, maintain, participate in, or recover vpon, either
directly or indirectly, or emcourage OI benefit from the institution of, any suit, charge,
administrative proceeding, investigation, or action at law or in equity against the Purchaser
Released Parties, or any of them, in or before any court, agency or forum, state or federal, or
otherwise, for or relating to any of the Seller Released Claims. Seller agrees that this release
may be pleaded by the Purchaser Released Parties as a counterclaim or cross-claim to or as a
defense in bar or abatement of any Seller Released Claim. Following the Closing, the Seller
Related Parties shall have no right of con ibution against the Company or any Company
Subsidiaries for any indemnification payment made by any Seller Related Parties hereunder, and
the Seller Related Parties hereby waive any and all rights of contribution that they may have
‘against the Company or any Company Subsidiaries; provided, however, that the foregoing shall
not affect the rights of former officers and directors of the Company and the Company
Subsidiaries to receive indemnification from the Company and the Company Subsidiaries as
contemplated by Section 6.10. Notwithstanding anything to the contrary in this Section 6.16,
this Section 6.16 shall not apply to any Intercompany Transactions that are reflected as a Current
Liability in the calculation of NWC.

6.17 Integration Planning Committee. As soon as practicable after the date hereof,
the Seller and the Purchaser shall create a joint integration planning committee (the “Integration
Plapning Committee™) consisting of not less than two representatives from each of the parties
hereto. The Seller and the Purchaser shall mutually agree on the persons who will be the
members of the Integration Planning Committee; provided, that, the parties agree that Dave
Keoller shall be one of the Purchaser’s initial representatives and Russ Oliver shall be one of the
Qeller’s initial representatives. The responsibilities of the Integtation Planning Committee shall
include organizing and developing a transition plan for the prompt and efficient integration of the
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FiberNet Business with the Purchaser following the Closing. Seller shall reasonably cooperate
with and promptly respond to all reasonable requests for information of the Integration Planning
Committee arising out of or related to the Integration Planning Committees' responsibilities.
Unless otherwise agreed by the members of the Integration Planning Comumittee, the Integration
Planning Committee shall meet at least weekly and such meetings may occur telephonically or in
person. The Integration Planning Committee shall report all of its findings and make non-
binding recommendations to each of the Seller and the Purchaser with respect to those matters
which the Integration Planning Committee deems appropriate to consider. T he Integration
Planning Committee shall dissolve sixty (60) days following the Closing or such later date as the
parties may agree

6.18 FiberNet of Michigan, LLC. Prior to Closing, the Seller shall cause FiberNet of
Michigan, LLC to be dissolved and shall cause all Contracts to which FiberNet of Michigan,
L1.C is a party to be assigned to either the Company or the Company Subsidiaries on terms
reasonably acceptable to the Purchaser.

ARTICLE VII
TAX MATTERS

71  Transfer Taxes. All real and personal property transfer, documentary, sales, use,
registration, value-added, stamp duty and other similar taxes (including interest, penalties and
additions to Tax) incurred in connection with the Transactions (“Transfer Taxes”) shall be borne
by the Seller.

72  Tax Indemnification. In addition to (and mot in lieu of) the rights of the
Purchaser Indemnified Parties under Article X with respect to the representations and warranties
of the Seller set forth in Section 3.8 (Taxes), each of the Parent Company and the Seller shall
jointly and severally indemnify each of the Purchaser Indemnified Parties and hold them
harmless from and against, any Loss, claim, liability, expense, or other damage attributable to:
(a) all Taxes (or the non-payment thereof) of, or related to the assets, operations and activities of,
the Company and the Company Subsidiaries for ail Pre-Closing Tax Periods, (b) all Taxes of any
member of an affiliated, consolidated, combined or unitary group of which the Seller, the
Company or any of the Company Subsidiaries (or any predecessor of any of the foregoing) is of
was a member on or prior to the Closing Date, including pursuant fo Treasury Regulation Section
1.1502-6 or any analogous or similar state, local, or non-U.S. Law, and (c) any and all Taxes of
any Person (other than the Company and the Company Subsidiaries) imposed on the Company or
any of the Company Subsidiaries as a transferee oF successor, by confract or pursuant to any
Law, rule, or regulation, which Taxes relate to an event or transaction occurring before the
Closing (collectively, “Indemnified Taxes™). The following provisions of Article X shall apply
to any claims by the Purchaser Indemnified Parties related to Indemnified Taxes: (i) Section 10,4
(Indemnification Claim Procedure); (ii) Section 10.6 (Payment of Amounts Iue for
Indemnification); (iii) Section 10.7 (Losses Net of Insurance Proceeds; Mitigation of Damages);
(iv) Section 10.9 (Subro gation); (v) Section 10.10 (Tax Treatment of Seller Indemnification
Payment); and (vi) Section 10.11 (Indemnification Sole Remedy).

b e .
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73 Cooperation Regarding Tax Matters.

(a)  The Purchaser and ihe Seller shall, and shall cause their respective
Subsidiaries and Affiliates to, cooperate with respect to Tax matters and the Seller shall timely
provide to the Purchaser, at the Purchaser’s request, ail information necessary to the Purchaser in
filing any Tax Returns of the Company or any of the Company Subsidiaries with respect Post-
Closing Taxes or in defending any claim by a Tax Authority for any Taxes for any taxable
period. Such cooperation shall include the retention and (upon the other party’s request) the
provision of records and information that are reasonably relevant to any such audit, litigation or .
other Proceeding and making employees available on a mufually convenient basis to provide
additional information and explanation of any material provided hereunder. The Company, the
Company Subsidiaries, the Purchaser and the Seller agree: (i) to retain all books and records with
respect to Tax matters pertinent to the Company and the Company Subsidiaries relating to any
taxable period beginning before the Closing Date until the expiration of the statute of limitations
(and, to fhe extent notified by the Seller or the Purchaser, any extensions thereof) of the
respective taxable periods, and to abide by all record retention agreements entered into with any
Taxing Authority, and (ii) to give the other party reasonable written notice prior to transferring,
destroying or discarding any such books and records and, if the other party so requests, the
Company, the Company Subsidiaries, the Purchaser or the Seller, as the case may be, shall allow
the other party to take possession of such books and records.

(b)  The Purchaser and the Seller shall, upon the reasonable request of either of
them, use their respective commercially reasonable efforts to obtain any certificate or other
document from any Tax Authority or any other Person as may be necessary to mitigate, reduce
or eliminate any Tax that would reasonably be expected to be imposed, including with respect to
the Transactions.

74  Alloeation to Pre-Closing and Post-Closing Tax Periods, Taxes (other than
Income Taxes) of, or related to the assets, operations and activities of, the Company and the
Company Subsidiaries for any Taxable period that includes but does not end on the Closing Date
(a “Straddle Period”) shall be allocated to the Pre-Closing Tax Period by multiplying the total
amount of any such Tax for the full Straddle Period by a fraction, the numerator of which is the
mumber of days from the beginning of such Straddie Period to and including the Closing Date
and the denominator of which is the total number of days in such full Straddie Period. Income
Taxes of each of the Company and the Company Subsidiaries for the portion of any Straddle
Period ending on the Closing Date will be computed as if such taxable period ended as of the
close of business on the Closing Date. Except as provided in Section 7.1, liabilities for
transactional based Taxes, including sales and use Taxes, shall be allocated to the Seller if
incurred prior to the Closing and shall be allocated to the Purchaser if incurred following the
Closing.

7.5 Tax Proceedings.

(a)  The Seller shall, at its own expense, have the right (but not the obligation)
to control, defend, settle, compromise, OF prosecute in any manner any Proceedings with respect
to any Tax Return of, or that includes, the Company and the Company Subsidiaries (“Tax
Proceedings”) involving only Pre-Closing Tax Periods (“Pre-Closing Tax Proceedings’™);
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provided, however, the Seller, without the consent of the Purchaser (such consent not 10 be
unreasonably withheld, delayed or conditioned) shall not settle, compromise or abandon any Pre-
Closing Tax Proceeding to the extent that such action would adversely affect the Purchaser, its
Affiliates, or, following the Closing Date, the Company and the Company Subsidiaries. In
addition, the Seller shall keep the Purchaser duly informed of any Pre-Closing Tax Proceeding
that would adversely affect the Purchaser, its Affiliates, or, following the Closing Date, the
Company and the Company Subsidiaries (an “Adverse Effect Pre-Closing Tax Proceeding™), and
the Purchaser shall be entitled to receive copies of all correspondence and documents related to
any Adverse Bffect Pre-Closing Tax Proceeding.

_ (b)  The Purchaser shall, at its own expense, have the right (but not the
obligation) to control, defend, settle, compromise, or prosecute in any manner any Tax
Proceedings for all Straddle Periods and Post-Closing Tax Periods (“Straddle or Post-Closing
Tax Proceedings”); provided, however, the Purchaser, without the consent of the Seller (such
consent not to be unreasonably withheld, delayed or conditioned) shall not settle, compromise or
abandon any Straddle or Post-Closing Tax Proceeding to the extent that such action would
adversely affect the Seller or its Affiliates. In addition, the Purchaser shall keep the Seller duly
informed of any Straddle or Post-Closing Tax Proceedings that would adversely affect the Seller
or its Affiliates (an “Adveise Effect Straddle or Post-Closing Tax Proceeding™), and the Seller
shall be entitled to receive copies of all correspondence and documents related to any Straddle or
Posi-Closing Tax Proceeding.

(c)  The parties agree and acknowledge that, for the avoidance of doubt and
notwithstanding anything to the confrary in Section 7.5(b), the Tax Proccedings covered by
Section 7.5(b) shall not include any Tax Proceeding with respect to any federal, state or local
income Taxes of the Parent Company or the Seller (a “Parent Company Tax Proceeding”). The
Parent Company and the Seller shall, at its own expense, have the right (but not the obligation) to
control, defend, settle, compromise, or prosecute in any manner any Parent Company Tax
Proceeding; provided, however, neither the Parent Company nor the Seller, without the consent
of the Purchaser (such consent not to be unreasonably withheld, delayed or conditioned) shall
settle, compromise or abandon any Parent Company Tax Proceeding to the extent that such
action would adversely affect the Purchaser, its Affiliates, or, following the Closing Date, the
Company and the Company Subsidiaries. In addition, the Seller shall keep the Purchaser duly
informed of any Parent Company Tax Proceeding that would adversely affect the Purchaser, its
Affiliates, or, following the Closing Date, the Company and the Company Subsidiaries (an
“Adverse Bffect Parent Company Tax Proceeding’™), and the Purchaser shall be entifled to
receive copies of all correspondence and documents related to any Adverse Effect Parent
Company Tax Proceeding.

7.6  Tax Sharing Agreements. All Tax Sharing Agreements or similar arrangements
with respect to or involving the Company and each of the Company Subsidiaries shall be
terminated as of the Closing Date, and after the Closing Date, the Company and each of the
Company Subsidiaries shall not be bound thereby or have any liability thereunder.

7.9 Allocation of Purchase Price.
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(&)  The Purchase Price and other items included in “consideration” for
purposes of Code section 1060 (the “Section 1060 Consideration”) shall be allocated based on
the fair market value of the underlying assets of the Company and the Company Subsidiaries as
of the Closing Date in compliance with Code section 1060 and the Treasury Regulations
thereunder, in accordance with this Section 7.7 (such allocation, the “Allocation™).

(b)  For purposes of calculating the Section 1060 Consideration the amounts,
as of the Closing Date, of the accounts payable, accrued expenses and other Current Liabilities
shall equal the respective amounts thereof shown on the Final Post-Closing NWC Statement.

(c) As soon as reasonably practicable after determination of the Final Post-
Closing NWC Statement pursuant o Section 2.5(b), the Purchaser shall prepare and deliver to
Seller a proposed Allocation (the “Draft Allocation™). Included with the delivery of such Draft
Allocation, the Purchaser shall provide a draft of the purchase accounting valuation report (the
“Valuation_Report”), the final version of which (determined as set forth below in this
Section 7.7(c)) shall be used in determining the asset class reportable values in accordance with
Code section 1060 and the Treasury Regulations thereunder, The Seller may notify the
Purchaser in writing of any objections to the Draft Allocation (including the draft Valuation
Report) within fifteen (15) days after the receipt thereof, which notice shall include reasonable
detail of the nature of each disputed item provided, that any and all of Seller’s objections to the
value determinations included in the Valuation Report will be supported by analysis prepared in
accordance with guidelines established by the Uniform Standards of Professional Appraisal
Practice or identification of mathematical errors or €rrors in fact used for the basis of conclusion.
If the Seller does not provide such notice within such fifieen (15) day period, the Draft
Allocation (including the draft Valuation Report) shall be conclusively deemed the “Final
Allocation”, which shall be final and binding upon all parties hereto and shall not be subject to
dispute or review. If the Seller provides such notice within such fifteen (15) day period to the
Draft Allocation (including the draft Valuation Report), then for a period of up to fifteen (15)
days afier the Purchaser’s receipt of the objection notice, the Purchaser and the Seller shall use
good faith commercially reasonable efforts to resolve any dispute, and if all disputed items are so
resolved, the Draft Allocation (inctuding the draft Valuation Report) shall be revised to reflect
such resolution and shall become the Final Allocation (and the corresponding Valuation Report
shall become the final Valuation Report). If the parties are unable to resolve all disputed items
within such fifteen (15) day period, they shall submit only those disputed items that have not
been resolved by the parties to the Independent Accountants for resolution. The Independent
Accountants’ determination as to each disputed item shall be final and binding upon all parties
hereto, and the Draft Allocation (including the draft Valuation Report) shall be revised in
accordance with the Independent Accountants’ determination and shall become the Final
Allocation (and the corresponding Valuation Report shall become the final Valuation Report).
The fees and expenses of the Independent Accountants incurred in connection with the resolution
of disputes pursuant to this Section 7.7(c) shall be borne by the Purchaser or the Seller in
proportion to the amounts of the disputed items on the Draft Allocation, as compared to such
items as determined by the Independent Accountants and set forth on its Final Allocation, with
such fees and expenses to be paid by the Puarchaser or the Seller (as applicable) to the
Independent Accountants within thirty (30) days after the Independent Accountants’
determination of the Final Allocation.
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(d)  Within fifteen (15) days after the Draft Allocation becomes the Final
Allocation, the Purchaser and the Seller shall each prepare and deliver to the other party their
respective IRS Forms 8594 and any required exhibits thereto, and any similar forms required
under applicable state, local or foreign Tax Law, each of which shall conform with the Final
Allocation. The Purchaser and the Seller shall each, promptly thereafier, make any necessary
corrections thereto in response to the other party’s reasonable comments and, after making any
such corrections, the Purchaser and the Seller shall each timely file: (i) their respective Forms
8594 with the IRS in accordance with the requirements of Code section 1060 and the Treasury
Regulations thereunder; and (ii) such other forms with the applicable Governmental Entity in
accordance with the requirements of the applicable Tax Law.

(e Any subsequent adjustment fo the consideration paid for the Equity
Interests, including any adjustment to the Purchase Price described in Section 2.5(c) or Article X,
shall be reflected in an amended Final Allocation and amended Form 8594 (and amended
applicable state, local or foreign forms) that the Purchaser shall prepare and deliver to the Seller.
The Seller and the Purchaser shall, and shall cause their respective Affiliates to, report, act and
file all Tax Returns in all respects and for all purposes consistent with the Final Allocation. The
‘Seller and the Purchaser shall not, and shall cause their respective Affiliates not to, take any
position, whether on audit, in Tax Returns or otherwise, that is inconsistent with the Final
Allocation unless required to do so by applicable Law.

ARTICLE VII
CONDITIONS TO CLOSING

81 Conditions to Obligation of the Seller. The obligation of the Seller to
consummate the Closing shall be subject to the satisfaction (or waiver by the Seller), at or prior
to the Closing, of each of the following conditions:

(a) (i) each of the Purchaser Fundamental Representations shall be true and
correct in all respects, both as of the date of this Agreement and as of the Closing Date; and (it)
all other representations and warrantics of the Purchaser contained in this Agreement shall be
true and correct in 21l respects (without giving effect to any materiality qualifiers therein), both
as of the date of this Agreement and as of the Closing Date, except to the extent that any such
untruth or incorrectness would not, individually or in the aggregate, result in a material adverse
effect on the Purchaser’s ability to perform its obligations hereunder;

() each of the covenants and agreements contained in this Agreement fo be
performed by the Purchaser at or before the Closing shall have been performed in all material
respects by the Purchaser at or before the Closing;

{c) all applicable waiting periods {or extensions thereof) under the HSR Act
shall have expired or been terminated with respect to the transactions contemplated hereby;

(@)  no Law or Order shall have been enacted, issued, promulgated, enforced
or entered by any Governmental Entity or Judicial Authority that prohibits the consummation of
the Transactions;

(e} the Required Seller Governmental Approvals shail have been obtained;
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3] the Purchaser shall have paid: (i) the Escrow Deposit to the Escrow Agent;

and (if) the remainder of the Purchase Price (less the Escrow Deposit) to the Seller; and

(g)  any items required to have been delivered by the Purchaser at the Closing
pursuant to Section 2.3(b) (other than the Transition Services Agreement to the extent the
Purchaser has waived Seller’s obligation to deliver such agreement) shall have been so delivered.

8.2 - Conditions to Obligation of the Purchaser. The obligation of the Purchaser to
consummate the Closing shall be subject to the satisfaction (or waiver by the Purchaser), at ot
prior to the Closing, of each of the following condifions:

(a) (i) each of the Seller Fundamental Representations and the representations
and warranties in the first two sentences of Sections 3.4(a) shall be true and correct in all
respects, both as of the date of this Agreement and as of the Closing Date; and (i) all other
representations and warranties of the Seller and Parent Company contained in this Agreement
shall be true and correct in all respects (without giving effect to “Material Adverse Effect” or
other materiality qualifiers therein), both as of the date of this Agreement and as of the Closing
Date, except to the extent that any such untruth or incorrectness would not, individually or in the
aggregate, result in a Material Adverse Effect;

(b)  each of the covenants and agreements contained in this Agreement to be
performed by the Seller at or before the Closing shall have been performed in all material
respects by the Company at or before the Closing;

(c) all applicable waiting petiods (or extensions thereof) under the HSR Act
shall have expired or been terminated with respect to the transactions contemplated hereby;

(d  no Law or Order shall have been enacted, issued, promulgated, enforced
or entered by any Governmental Entity or T udicial Authority that prohibits the consummation of
the Transactions, and no Proceeding shall have been instituted against either the Parent
Company, the Seller, the Company, any Company Subsidiary or the Purchaser or any of their
respective Affiliates seeking to restrain or prohibit the consummation of the Transactions;

(¢)  no Material Adverse Effect shall have occurred since the date of this
Agreement;

: (£3] each of the Required Consents and the Required Selter Governmental
Approvals shall have been obtained, each in a form reasonably acceptable to the Purchaser;

(g)  other than: (i) the capitalized lease obligations of the Company and the
Company Subsidiaries set forth in Section 8.2( g) in the Company Disclosure Schedule; and (i1)
the Current Liabilities included in the NWC, the Seller shall have repaid or caused to be repaid,
all Indebtedness of the Company and the Company Subsidiaries (including any prepayment
penalties associated with the repayment of such Indebtedness), and the Seller shall have caused
all Liens on the Equity Interests, the Company, any of the Company Subsidiaries, or any of their
respective assets, shares of capital stock or limited liability company interests (as applicable),
inclading those related to any Indebtedness or obligations under the Credit Agreement, to be
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released and discharged as of the Closing Date and provided reasonable evidence thereof to the
Purchaser;

(h)  the Seller shall have caused all Intercompany Transactions (including all
intercompany receivables and payables to which the Company or any Company Subsidiary is a
party with Persons other than the Company and the Company Subsidiaries) to have been
terminated without any further liability to the Company or the Company Subsidiaries (any such
Liability associated with an Intercompany Transaction being referred to herein as an
“Intercompany Liability’”); and

1) any items required to have been delivered by the Seller at the Closing
pursuant to Section 2.3(a) shall have been so delivered.

ARTICLE IX
TERMINATION

9.1  Termination. This Agreement may be terminated:

(a) at any time prior to the Closing, upon the agreement of the Seller and the
Purchaser;

() by either the Seller or the Purchaser, if the Closing shall not have occurred
on or before December 31, 2010 (or such other date to which the Seller and the Purchaser may
agree) because one Of More conditions to such party’s obligation o consummate the Closing set
forth in Section 8.1 or 8.2, as applicable, has not been satisfied; provided, however, that the right
to terminate this Agreement under this Section 9.1(b) shall not be available to any parly whose
failure to fulfill any obligation under this Agreement shall have caused, or resulted in, the failure
of the Closing Date fo occur on or before such date;

(c) by either the Seller or the Purchaser, if any Order preventing the
consummation of the Closing shall have been entered by any court of competent jurisdiction and
shall have become a Final Order; provided, however, that neither party may terminate this
Agreement pursuant to this Section 9.1(c) unless that party first shall have used commercially

reasonable efforts to prevent the entry of and to procure the removal, reversal, dissolution,
setting aside or invalidation of such Order;

(d) by the Purchaser, either: (i) immediately after the occurrence of a non-
curable material breach of any representation and warranty, covenant or agreement of the Seller
or Parent Company set forth in this Agreement; or (ii) thirty (30) days after receipt by the Seller
of notice from the Purchaser of the occurrence of a curable material breach of any representation
and warranty, covenant or agreement of the Seller or Parent Company set forth in this Agreement
fhat has not been cured in its entirety within such time period, in ejther case such that the
conditions set forth in Sections 8.2(a) and (b), respectively, would not be satisfied; provided,
however, that the Purchaser shall not have the right to terminate this Agreement pursuant to this
Section 9.1(d) if the Purchaser is then in material breach of any of its representations and
warranties, covenants or agreements contained in this Agreement;
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(¢) by the Seller, either: (i) immediately after the occurrence of a non-curable
material breach of any representation and warranty, covenant or agreement of the Purchaser set
forth in this Agreement; or (ii) thirty (30) days after receipt by the Purchaser of notice from the
Seller of the occurrence of a curable material breach of any representation and warranty,
covenant or agreement of the Purchaser set forth in this Agreement that has not been cured in its
entirety within such time period, in either case such that the conditions set forth in
Sections 8.1(a) and (b), respectively, would not be satisfied; provided, however, that the Seller
shall not have the right to terminate this Agreement pursuant to this Section 9.1(¢) if the Seller or
Parent Company is then in material breach of any of its representations and warranties,
covenants or agreements contained in this Agreement; of

6] by either the Seller or the Purchaser if any condition fo such party’s
obligation to consummate the Closing set forth in Section 8.1 or 8.2, respectively, shall have
hecome incapable of satisfaction (other than as provided in Sections 9.1(¢c), {d) or ()); provided,
however, that the right to terminate this Agreement under this Section 9.1(f) shall not be
available to any party whose breach of any provision of this Agreement shall have caused such
Closing condition to have become incapable of satisfaction.

Any termination made in accordance with Section 9.1(b), (c), (d), (€} or {f) shall be effective
upon delivery of a notice of termination by the terminating party to each other party, which
notice shall refer to the subsection of this Section 9.1 pursuant to which such termination is being
made.

92  Effect of Termination. If this Agreement is terminated pursuant to Section 9.1,
all obligations of the parties hereunder <hall terminate without any Liability of either party to the
other party, except (a) for any party’s right to seek remedies for breach of contract (including
equitable relief contemplated by Section 11.2 hereof), (b) that any such termination of this
Agreement shall not relieve the Purchaser of its obligations under Section 6.5 (Confidentiality)
and (c) as otherwise specifically set forth herein.

ARTICLE X
INDEMNIFICATION

16.1  Survival of Representations and Warranties.

(&)  Each of the representations and warranties of the Purchaser and the Seller
and Parent Company contained in this Agreement, and the other party’s right to indemnification
under Section 10.2(a)(i) or Section 10.2(b)(1), as applicable, shall survive the Closing until the
one (1) year anniversary of the Closing Date, except that: (i) the representations and warranties
(and the right of the Purchaser Indemnified Parties to indemnification under this Atticle X for
any inaccuracy in the Seller Closing Certificate with respect thereto) set forth in Section 3.1
(Existence; Good Standing), the first four sentences of Section 3.2 (Capitalization; Subsidiaries),
Section 3.3 (No Conflict), Section 4.1 (Existence; Good Standing; Authority; Enforceability),
Section 4.2 (No Conflict), Section 4.3 (Title to Equity Interests), Section 4.4 (Brokers) and
Section 11.17(c) (Guarantee) (collectively, the “Seiler Fundamental Representations™) shail
survive indefinitely; (ii) the Purchaser’s representations and warranties (and the right of the
Seller Indemmified Parties to indemnification under this Article X for any inaccuracy in the

37



Purchaser Closing Cerfificate with respect thereto) set forth in Section 5.1 {Existence; Good
Standing; Authority; Enforceability) and Section 5.5 (Brokers) (collectively, the “PBurchaser
Fundamental Representations™) shall survive indefinitely; and (iii} the Seller’s representations
and warranties (and the right of Purchaser Indemmified Parties to indemnification under this
Article X for any inaccuracy in the Seller Closing Certificate with respect thereto) set forth in
Section 3.8 (Taxes), Section3.9 (Employee Benefit Plans) and Section 3.13 (Environmental
Matters) (collectively, the “Statute of Limitations Representations™) shall survive until thirty (30)
days after the expiration of the statute of limitations applicable to the matters underlying each
such representation and warranty. Each party’s right to indemnification under Section 10.2(2)(ii}
or Section 10.2(a)ii), as applicable, with respect to breach of any of the covenants or agreements
of the other party set forth in this Agreement to be performed on or before the Closing (and the
right of Purchaser Indemnified Parties or Seller Indemnified Parties (as applicable) to
indemnification under this Article X for any inaccuracy in the Seller Closing Certificate or
Purchaser Closing Certificate (as applicable) with respect thereto), shall survive until the one (1)
year anniversary of the Closing.

(b) If a Notice of Claim (as defined below) has been provided by an
Indemnified Party (as defined below) to an Indemnifying Party (as defined below) concerning
the breach of a representation and warranty or covenant or agreement set forth in this Agreement
ptior to the end of the survival period that would otherwise apply to such representation and
warranty or covenant or agreement, the end of the survival period of such representation and
warranty or covenant or agreement solely with respect to the claim underlying such Notice of
Claim shall be extended until such later date as such claim has been fully and finally resolved in
accordance with this Article X.

10.2 Indemnification Obligations.

(a) Subject to the other provisions of this Article X, from and after the
Closing, the Seller shall indemnify the Purchaser and each of its Affiliates (which, following the
Closing, shall include the Company and the Company Subsidiaries) and its and their respective
directors, officers, employees, stockholders, partners, members, managers, agents and
representatives (each, a “Purchaser Indemnified Party’”) for any Losses by such Purchaser
Indemnified Party as a result of (i) any breach of any representation and warranty by Seller or
Parent Company contained in this Agreement (or inaccuracy of the Seller Closing Certificate
with respect to any such representation and warranty); (i) any breach of any covenant or
agreement of the Seller or Parent Company contgined in this Agreement {or inaccuracy of the
Seller Closing Certificate with respect to any such covenant or agreement); or (iii) any Excluded
Liabilities; provided, however, that the Purchaser Indemnified Parties shall not be entitled to
indemnification under this Section 10.2(a) with respect to any Losses relating to Taxes to the
extent that the Purchaser Indemnified Parties have received indemmification from the Seller or
the Parent Company for such Losses pursuant to Section 7.2.

(b)  Subject to the other provisions of this Article X, from and after the
Closing, the Purchaser shall indemnify the Seller and each of its Affiliates and its and their
respective directors, officers, employees, stockholders, partners, members, managers, agents and
representatives (each, a “Seller Indemnified Party”) for any Losses actually incurred by such
Seller Indemnified Party as a result of: (i) the breach of any representation and warranty of the
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Purchaser contained in this Agreement {or inaccuracy of the Purchaser Closing Certificate with
respect to any such representation and warranty); or (i) any breach of any covenant or agreement
of the Purchaser contained in this Agreement (or inaccuracy of the Purchaser Closing Certificate
with respect to any such covenant or agreement).

10.3 Limitations on Indemnification Amounts. Notwithstanding anything to the
contrary in this Article X, in no event <hall an Indemnified Party be required to provide
indemnification nnder Section 10.2(a)(i) or Section 10.2(b)(1), as applicable, unless and until the
Purchaser Indemnified Parties or Seller Tndemnified Perties, as the case may be, shall have
incurred aggregate Losses under this Agreement of at least one million dollars ($1,000,000), but
then shall be responsible for all such Losses back to the first dollar (the “Indemnity Threshold™)
and then only for Losses arising under Section 10.2(2)() or Section 10.2(b)(), as applicable, up
to a maximum aggregate amount of seven and one-half percent (7.5%) of the Purchase Price
(the “Indemnity Cap”), except that: (a) neither the Indemmnity Threshold nor the Indemnity Cap
shall apply to Losses resulting from any willful breach of this Agreement or fraud related to the
transactions contemplated hereby; and (b) the Indemnity Cap shall not apply to: (i) Losses
resulting from a breach of the Seller Fundamental Representations or inaccuracy of the Seller
Closing Certificate with respect to the Seller Fundamental Representations; or (if) the Purchaser
Fundamental Representations or inaccuracy of the Purchaser Closing Certificate with respect to
the Purchaser Fundamental Representations.

10.4 Indemnification Claim Procedure,

(a)  Promptly afier obtaining actual knowledge of any matter that a Purchaser
Indemnified Party or Seller Indemmified Party, as applicable (the “Indemnified Party”™), acting in
good faith, reasonably believes will entitle the Indemnified Party to indemmification from the
other party (the “Indemnifying Party”) under this Article X or Section 7.2, the Indemnified Party
shal] promptly provide to the Indemnifying Party notice describing the matter in reasonable
detail, including the nature of the claim, the basis for the indemnification obligation and the
estimated amount of Losses resulting therefrom to the extent then feasible (which estimate shall
aot be conclusive of the final amount of such claim) (a “Notice of Claim”). To the extent that
any such matter relates to a Claim or Proceeding by a third party, such Claim or Proceeding is
referred to herein as a “Third Party Claim”, which is governed by Section 10.5.

()  For claims for indemnification under this Article X or Article VII other
than those relating to Third Party Claims, the Indemnifying Party shall have twenty (20)
Business Days after its receipt of the Notice of Claim to respond to the claim(s) described
therein. Such response shall set forth, in reasonzble detail, the Indemnifying Party’s objection(s)
to the claim(s) and its bases for such objection(s). 1f the Indemnifying Party fails to provide such
a response with such time period, the Indemnifying Party will be deemed to have conceded the
claim(s) set forth in the Notice of Claim. If the Indemnifying Party provides its response within
such time period, the Indemnified Party and the Indemnifying Party shall negotiate the resolution
of the claim(s) for a period of not less than twenty (20) Business Days after such response is
provided. If the Indemnifying Party and the Indemnified Party are unable to resolve any such
claim(s) within such time period, the Indemnified Party shall be entitled to pursue any legal
remedies available to the Indemnified Party against the Tndemnifying Party with respect solely to
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the unresolved claim(s), subject to the other provisions of this Article X and Section 7.2, as
applicable.

10.5 Third Party Claims.

(a)  The Indemnifying Party shall not be required to provide indemmnification
under this Article X with respect to a Third Party Claim to the extent that the Indemnified Party’s
failure to provide or delay in providing a Notice of Claim materially prejudices the Indemnifying
Party’s ability to contest or resolve the matters underlying such Third Party Claim.

The Indemnifying Party shall have the right to assume and pursue the
defense of any Third Party Claim, at its sole cost and expense and with counsel reasonably
acceptable to the Indemnified Party, upon notification thereof to the Indemnified Party within ten
(10) Business Days after the Notice of Claim has been delivered to the Indemnifying Party,
unless the Indemnifying Party’s assumption of the defense of any Third Party Claim would result
in a conflict of interest arising out of the joint representation by legal counsel selected by the
Indemnifying Party of the interests of both the Indemmifying Party and the Indemnified Party and
the Indemnifying Party does not engage separate legal counsel to represent the Indemnified Party
(at the Indemnifying Party’s sole cost and expense) within' the ten (1 0) Business Day period
referred to above. It is agreed and understood that the Indemnifying Party’s election to assume
the defense of any Third Party Claim shall not constitute an admission that any Losses resulting
therefrom are indemnifiable Losses under this Article X or in any way prejudice or limit the
Indemmifying Party’s ability to dispute any determination of whether or not any such Losses are
indemnifiable Losses under this Asticle X. If the Indemnified Party does not receive such
notification from the Indemnifying Party within such time period or, at any time after the
Indemnifying Party has assumed the defense of a Third Party Claim, the Indemnifying Party fails
to perform or unreasonably delays in performing its obligations to assume Or pursue the defense
of any such Thirty Party Claim, the Indemnified Party may assume, commence and pursue its
defense of such Third Party Claim in such manner as it may deem reasonably appropriate and
thereafter promptly inform the Indemmifying Party of all material developments related thereto.

(¢)  If the Indemnifying Party assumes the defense of a Third Party Claim, it
shall thereafter promptly inform the Indemnified Party of all material developments related
thereto. With respect to any Third Party Claim for which the Indemnifying Party has assumed
the defense, the Indemnified Party shall have the right, but not the obligation, to participate in the
defense of such Third Party Claim through legal counsel reasonably selected by it, at its expense.
As long as the Indemmifying Parly is performing its obligations under this Section 10.5, the
Indemnified Party shall, and shall cause its Affiliates to, during normal business hours, upon
reasonable notice, at the cost and expense of the Indemnifying Party, cooperate in all reasonable
ways with, make its and their relevant files and records reasonably available for inspection and
copying by, make its and their employees reasonably available to, and otherwise render
reasonable assistance to, the Indemnifying Party.

(d) Ifthe Indemnifying Party (having assumed the defense of a Third Party
Claim) or the Indemnified Party (having proceeded with its own defense of a Third Party Claim
in accordance with this Section 10.5) proposes to settle or compromise such Thirty Party Claim,
the Indemnifying Party ot the Tndemnified Party (as applicable) shall provide notice to that effect
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(together with a statement in reasonable detail of the terms and conditions of such settlement or
compromise) to the Indemnified Party or the Indemnifying Party (as applicable), which shall be
provided a reasonable time prior to the proposed time for effecting such seftlement or
compromise, and may not effect any such seftlement or compromise without the prior written
consent of the Indemnified Party or the Indemnifying Party (as applicable); provided, however,
that no such consent of the Indemnified Party will be required ift (A) the Indemnifying Party
provides any such notice; (B) the related settlement or compromise offer provides for the full
release of the Indemnified Party and its Affiliates from any and al} Liability (including equitable
relief) in respect of such Third Party Claim; and (C) the Indemnified Party fails to provide, in a
reasonably timely manner, its consent to such. settlement or COmpromise,

10.6 Payment of Amounts Due for Indemnification. Within five (5) Business Days
after it is determined pursuant to this Article X or Article VI that any amount is due to any
Purchaser Indemnified Party under this Article X or Article VII, such amount shall be paid first
from any amounts remaining in the Escrow Account and to the extent the amounts in the Escrow
Account are not sufficient to pay such claim, the amount shall be paid by the Seller, in gach such
case, in cash by wire transfer of immediately available funds, to the Purchaser’s account within
five (5) Business Days after such determination. Within five (5) Business Days afier it is
determined pursuant to this Article X that any amount is due to any Seiler Indemnified Party
- under this Article X, such amount shall be paid by the Purchaser, in cash by wire transfer of
immediately available funds, to the Seller's account. If any payment required under this
Section 10.6 is not made in full within five (5) Business Days after it is determined under this
Article X or Article VII that such payment is due, the unpaid part of such payment will thereafter
bear simple interest at a rate equal to the prime rate in effect from time to time (as published in
The Wall Street Journal) plus two (2) percentage points, until paid in full.

10.7 Losses Net of Insurance Proceeds; Mitigation of Damages. If any event shall
occur or circumstance shall exist which would otherwise entitle an Indemnified Party to
indemnification under this Article X with respect to 2 breach of a representation and warranty, no
Loss shall be deemed to have been incurred or sustained by such Indemnified Party to the extent
of any proceeds received by Indemnifying Party or any of its Affiliates (including with respect to
the Purchaset, the Company, following the Closing) from any insurance company with respect to
the matters underlying such breach. Each Indemnified Party shall be required to use
commercially reasonable efforts to mitigate, to the fullest extent practicable, the amount of any
1.osses for which a claim for indemnification is made under this Article X,

10.8 Materiality and Material Adverse Effect Qualifiers.  All materiality
qualifications contained in the representations and warranties of the parties set forth in this
Agreement (however they may be phrased and including the term “Material Adverse Effect”)
shall be taken info account for purposes of this Article X solely for purposes of determining
whether a breach of such representation and warranty has occurred and, if such breach has
occurred, all such materiality qualifications shall be ignored and not given amy effect for
purposes of determining the amount of Losses arising out of or relating to such breach of such
representation and warranty under this Article X.

10.9 Subrogation. Upon making any payment for Losses of an Indemnified Party
under this Article X, the Indemnifying Party will, to the extent of such payment, be subrogated to
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all rights (if any) of the Indemnified Party against any third party with respect to the Loss for
which the payment relates. In addition to any other obligation under this Agreement, the
Indemnified Party agrees to duly execute and deliver, upon request of the Indemnifying Party, all
instruments reasonably necessary to evidence and perfect the subrogation and subordination
rights granted pursuant to this Section 10.8.

10.10 Tax Treatment of Seller Indemnification Payments. Any indemnification
payments made by the Seller pursuant to this Arficle X or Section 7.2 shall be treated for all Tax
purposes as adjustments to the amount paid by the Purchaser for the Equity Interests, unless
otherwise required by applicable Law.

10.11 Indemnification Sole Remedy. Except for: (a) Claims arising out of willful
misconduct or fraud by a party (for which the other party may seck any remedy available to it in
law or in equity); or (b) the ability of the parties to obtain equitable remedies in accordance with
Section 11.12 (Remedies) in connection with any breach or threatened breach of any of the
covenants and agreements of the parties set forth herein including with respect to any Bxcluded
Liabilities: (i) from and after the Closing, the indemnification rights provided pursuant to this
Article X and pursuant to Section 7.2 shall be the sole and exclusive remedies of the parties and
their respective officers, directors, employees, Affiliates, agents, representatives, successors and
assigns for any breach of any representations and warranties, covenants and agreements
contained in this Agreement and with respect to Excluded Liabilities; and (ii) from and afler the
Closing, each party hereby irrevocably waives any right to any remedy relating to any such
breach or with respect fo any Excluded Liabilities, other than the indemnification rights provided
pursuant to this Article X and pursuant to Section 7.2 (whether by contract, common Jaw, statute,
regulation or otherwise).

10.12 Tax Matters. Except as specifically provided in Section 7.2 or this Article X, the
rights and obligations of the parties with respect to indemnification for any and all Tax mafters
shall be solely governed by Section 7.2 and shall not be subject to the provisions of this Article
X.

ARTICLE XI
GENERAL PROVISIONS

11.1 Notices. All notices, consents, waivers, agreements and other communications

provided for in this Agreement shall be provided or made in writing and shall be transmitted by
personal delivery, by nationally recognized overnight courier service, or by registered or certified
mail, return receipt requested, postage prepaid, and shall be addressed as follows:

(8)  ifto the Seller or the Parent Company, fo: ‘
One Communications Corp.
5 Wall Street

Burlington, MA 08103
Attn: Raymond B. Ostroski, General Counsel

with a copy (which shall not constitute notice) to:
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Kelley Drye & Warren LLP

101 Park Avenue

New York, NY 10178

Attn:  Jacob J. Miles, Esq.
Merrill B. Stone, Esq.

(b)  ifto the Purchaser, to:

NTELOS Inc.

401 Spring Lane, Suite 300

P.0. Box 1990

Waynesboro, VA 22980 :
Attn: Mary McDermott, Senior Vice President, Legal
and Regulatory Affairs

with a copy (which shall not constitute notice) to:

Troutman Sanders LLP
1001 Haxall Point
Richmond, VA 23219
Attn;  David M. Carter

R. Mason Bayler, Jr.

A party may designate a new address to which communications shall thereafter be
transmitted by providing written notice fo that effect to the other party. Each communication
trapsmitted in the manner described in this Section 11.1 shall be deemed to have been provided,
received and become effective for all purposes at the time it shall have been: (i) delivered to the
addressee as indicated by the return receipt (if transmitted by mail) or the affidavit or receipt of
the messenger (if transmitted by personal delivery or courier service); or (ii) presented for
delivery to the addressee as s0 addressed during normal business hours, if such delivery shall
have been rejected, denied or refused for any reason.

11.2 TFees and Expenses. Except as otherwise provided herein, each party agrees to
pay any and all expenses, fees and costs (including legal, accounting and consuliing expenses,
fees and costs) incurred by it in connection with the Transactions and any and all fees,
commissions, compensation, reimbursement or other amounts due to any investment banker,
broker or finder (or Person who performs a similar function) who claims to have been, or who

was in fact, engaged by or on behalf of it in connection with the Transactions.

11.3 Counterparts. This Agreement may be signed in any number of counterparts,
each of which (when executed and delivered) shall constitute an original instrument, but all of
which together shall constitute one and the same instrument, respectively. This Agreement and
shall become effective and be deemed to have been executed and delivered by both parties at
such time as counterparts hereto shall have been executed and delivered by both parties,
regardless of whether both parties have executed the same counterpart. Counterparts may be
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delivered via facsimile or other electronic transmission and any counterpart so delivered shall be
deemed to have been duly and validly delivered and be valid and effective for all purposes.

11.4 Waivers. No purported waiver of any provision of this Agreement shall be
binding upon any of the parties to this Agreement unless upon the party providing such waiver
has duly executed and delivered to the other party a written instrument which states that it
constitutes a waiver of one or more provisions of this Agreement and specifies the provision(s)
that are being waived. Any such waiver shall be effective only to the extent specifically set forth
in such written instrument. Neither the exercise (from time to time and at any time) by a party
of, nor the delay or failure (at any time or for any period of time) to exercise, any right, power or
remedy shall constitute a waiver of the right to exercise, or impair, limit or restrict the exercise
of, such right, power or remedy or any other right, power or remedy at any time and from time to
time thereafter. No waiver of any right, power or remedy of a party shall be deemed to be a
waiver of any other right, power or remedy of such party or shall, except to the extent so waived,
impair, limit or restrict the exercise of such right, power or remedy.

11.5 Amendments. No purported amendment fo any provision of this Agreement
shall be binding upon the parties to this Agreement unless the Purchaser and the Seller have each
duly executed and delivered to the other party a written instrument which states that it constitutes

an amendment to this Agreement and specifies the provision(s) that are being amended.

11.6 Entire Agreement. This Agreement, together with the Company Disclosure
Schedule and the Purchaser Disclosure Schedule, the Escrow Agreement, the Transition Services
Agreement, the Lease and any other documents expressly referred to herein, constitute the entire
agreement among the parties with respect to the subject matter hereof and supersede all of the
previous or contemporansous contracts, representations, warranties and understandings (whether
oral or written) by or between the parties with respect to the subject matter hereof and thereof,
including any letter of intent or memorandum of terms entered into by the parties.

11.7 Severability. If any provision of this Agreement shall hereafter be held to be
invalid, unenforceable or illegal, in whole or in part, in any jurisdiction under any circumstances
for any reason: (a) such provision shall be reformed to the minimum extent necessary {o cause
such provision to be valid, enforceable and legal while preserving the intent of the parties as
expressed in, and the benefits to such parties provided by, such provision or (b) if such provision
cannot be so reformed, such provision shall be severed from this Agreement and an equitable
adjustment shall be made to this Agreement (including addition of necessary further provisions
to this Agreement) so as to give effect to the intent as so expressed and the benefits so provided.
Such holding shall not affect or impair the validity, enforceability or legality of such provision in
any other jurisdiction or under any other circumstances. Neither such holding nor such
reformation or severance shall affect or impair the legality, validity or enforceability of any other
provision of this Agreement.

11.8 Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE DOMESTIC LAWS OF THE STATE OF
NEW YORK WITHOUT GIVING EFFECT TO ANY CHOICE OR CONFLICT OF LAW
PROVISION (WHETHER OF THE STATE OF NEW YORK OR ANY OTHER




JTURISDICTION) THAT WOULD CAUSE THE APPLICATION OF THE LAWS OF ANY
JURISDICTION OTHER THAN THE STATE OF NEW YORK.

119 Consent to Jurisdiction. EACH PARTY AGREES THAT ANY AND ALL
PROCEEDINGS ARISING OUT OF OR RELATING TO THIS AGREEMENT SHALL BE
COMMENCED AND PROSECUTED IN A FEDERAL OR STATE COURT IN THE STATE
OF NEW YORK OR, IN THE CASE OF A PROCEEDING ARISING OUT OF OR
RELATING TO A THIRD PARTY CLATM WHICH IS OR MAY BE SUBJECT TO
INDEMNIFICATION HEREUNDER, IN THE COURT WHERE SUCH THIRD PARTY
CLAIM IS BROUGHT AND EACH PARTY IRREVOCABLE WAIVES ANY RIGHT TO
OBJECT TO SUCH VENUE. EACH PARTY CONSENTS AND SUBMITS TO THE NON-
EXCLUSIVE PERSONAL JURISDICTION OF ANY FEDERAL OR STATE COURT IN THE
STATE OF NEW YORK IN RESPECT OF ANY SUCH PROCEEDING OR, WITH RESPECT
TO A THIRD PARTY CLAIM, IN THE FORUM. IN WHICH SUCH THIRD PARTY CLAIM
WAS BROUGHT. EACHPARTY CONSENTS TO SERVICE OF PROCRSS UPON IT WITH
RESPECT TO ANY SUCH PROCEEDING BY REGISTERED MAIL, RETURN RECEIPT
REQUESTED, AND BY ANY OTHER MEANS PERMITTED BY APPLICABLE LAWS.

11.10 Waiver of Punitive and Other Damages and Jury Trial.

() EBXCEPT IN THE CASE OF FRAUD OR WILLFUL MISCONDUCT
AND EXCEPT FOR INDEMNIFICATION FOR SUCH DAMAGES INCURRED BY A
PARTY AND ACTUALLY PAID TO A THIRD PARTY, THE PARTIES EXPRESSLY
WAIVE AND FOREGO ANY RIGHT TO RECOVER PUNITIVE, EXEMPLARY, LOST
PROFITS, CONSEQUENTIAL OR SIMILAR DAMAGES IN ANY PROCEEDING ARISING
OUT OF OR RESULTING TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY.

EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
PROCEEDING ARISING UNDER OR RELATING TO THIS AGREEMENT AND THE
TRANSACTIONS CONTEMPLATED HEREBY IS LIKELY TO INVOLVE COMPLICATED
AND DIFFICULT ISSUES, AND THEREFORE IT HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY PROCEEDING ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. '

(c)  BACH PARTY CERTIFIES AND ACKNOWLEDGES THAT: (1) NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD
NOT, IN THE EVENT OF ANY PROCEEDING ARISING UNDER OR RELATING TO THIS
AGREEMENT, SEEK TO ENFORCE EITHER OF THE FOREGOING WAIVERS; (if) IT
UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH WAIVERS;
(jii) IT MAKES SUCH WAIVERS VOLUNTARILY, AND (iv) IT HAS BEEN INDUCED TO
ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN "THIS SECTION 11.10.
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11.11 Assignment. Neither this Agreement nor any of any party’s rights or obligations
hereunder may be assigned or delegated, in whole or in part, by either party without the prior
written consent of the other party (such consent not to be unreasonably withheld or delayed);
provided, however, that either party may, without the prior written consent of the other party (but
with reasonable advance written notice to the other party): collaterally assign its rights under this
Agreement to any bank or other financing institution in connection with such party’s financing
arrangements. Any purported assignment or delegation in violation of the preceding sentence
will be null and void. Subject to the preceding sentences of this Section 11,11, this Agreement
will be binding upon the parties and their respective successors and permitted assigns and shall
inure to the benefit of and be enforceable by the parties and their respective successors and
permitted assigns.

11.12 Remedies. Bxcept as otherwise expressly provided in Article X, each of the
parties shall have and retain all rights and remedies, at law or in equity, including rights to
specific performance and injunctive or other equitable relief, arising out of or relating to a breach
or threatened breach of this Agreement. Without limiting the generality of the foregoing, each of
the parties acknowledges that money damages would not be a sufficient remedy for any breach
or threatened breach of this Agreement and that irreparable harm would result if this Agreement
were not specifically enforced. Therefore, the rights and obligations of the parties shall be
enforceable by a decree of specific performance issued by any court of competent jurisdiction,
and appropriate injunctive relief may be applied for and granted in connection therewith, without
the necessity of posting a bond or other security or proving actual damages and without regard to
the adequacy of any remedy at Jaw. A party’s right to specific performance shall be in addition
to all other legal or equitable remedies available to such party.

11.13 Third Party Beneficiaries. No Person other than the Purchaser, the Seller and

A —r e

the Parent Company is or is intended to be a beneficiary of this Agreement, other than the
Purchaser Indemnified Parties, the Seller Indemnified Parties, and successors and permitted
assigns of the parties permiited as provided in Section 11.11.

11.14 Further Assurances. At any time and from fime to time after the Closing, each
of the parties, at its own cost and expense, in good faith and in a timely manner, shall use its
respective commercially reasonable efforts to take or cause to be taken all appropriate actions, do
or cause to be done all things necessary, proper of advisable, and execute, deliver and
acknowledge such documents and other papers as may be required to carry out the provisions of
this Agreement and to give effect to the consummation of the Transactions.

11.15 Waiver of Confiicts Regarding Representation. Recognizing that Kelley Drye
& Warren, LLP has acted as legal counsel o the Seller, the Company and the Company
Subsidiaries prior to the Closing, and that Kelley Drye & Warren, LLP intends to act as legal
counsel to the Seller after the Closing, the Purchaser shall cause the Company and each
Company Subsidiary to waive any conflicts that may arise in connection with Kelley Drye &
Warren, LLP representing the Seller after the Closing.

11.16 Interpretation. The language used in this Agrcement shall be deemed to be the
language chosen by the parties to express their mutual intent and no rule of strict construction
shall be applied against either party. Unless otherwise expressly specified in this Agreement:
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(a) the words “hereof”, “hereby” and “hereunder,” and correlative words,
refer to this Agreement as a whole and not any particular provision;

(b)  the words «“includes” and “including”, and correlative words, are deemed
to be followed by the phrase “without limitation”;

(¢}  the word “or” is not exclusive and is deemed to have the meaning
“and/or”, '

(d)  references in this Agreement to a “party” means the Purchascr, the Parent
Company or the Seller and to the “parties” means the Purchaser, the Parent Company and the
Seller;

{e) words using the singular or plural number shall also include the plural or
singular number, respectively;

§3) the section headings contained in this Agreement are inserted for
convenience only and shall not affect mn any way the meaning or interpretation of this
Agreement,;

(g) . the masculine, fernipine or neuter form of a word includes the other forms
of such word and the singular form of a word includes the plural form of such word;

(h)  references to a Person shall include the successors and assigns thereof; and

1) references made in this Agreement {0 an Article, Section, Schedule or
Exhibit mean an Article or Section of, or a Schedule or Exhibit to, this Agreement.

11.17 Guarantee.

(@)  In addition to the covenants set forth in Section 6.15, the Parent Company
is hereby entering into this Agreement for the purpose of guaranteeing, and the Parent Company
hereby unconditionally guarantees, Seller’s performance of Seller’s performance obligations
under this Agreement (including any payment obligations). This is an unconditional guarantec
of payment and not of collection and upon any default of Seller under this Agreement, the
Purchaser may, at its option, proceed directly and immediately, without notice, against the Parent
Company to collect and recover the full amount of the guarantee or any portion thereof, without
proceeding against the Seller. The Parent Company hereby unconditionally waives: (i) all rights
and remedies accorded by applicable law to guarantors; (i) notice of acceptance of this
guarantee and notice of any liability to which it may apply; (iii) diigence, presentment, demand
of payment, protest, notice of dishonor or nonpayment or notice of any kind in connection with
this guarantee; (iv) any right to require the Purchaser to pursue any other remedy before being
entitled to payment from the Parent Company o1 before proceeding against the Parent Company
for payment and performance of the guarantee; (v) any defense that may arise by reason of (A).
the incapacity or lack of authority of the Seller, the Parent Company of any other Person, (B) the
revocation or repudiation hereof by the Parent Company ot the revocation or repudiation of this
Agreement by the Seller, (C) the failure of the Parent Company to file or enforce a claim against
the estate (either in administration, bankruptcy or any other proceeding) of the Parent Company
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or any other Person, or (D) the invalidity or unenforceability in whole or in part of this
Agreement, and (vi) the right to assert a counterclaim in any action or proceeding brought by the
Purchaser.

(b)  The parties agree and acknowledge that, notwithstanding anything to the
contrary in Section 11.17(a), nothing in Section 11.17(a2) shall constitute an amendment,
modification or waiver under, or otherwise affect, any of the other provisions of this Agreement
or any of the other Transaction Documents or the respective rights or obligations of the parties
thereunder.

{c) In connection with such guarantec, Parent Company represents and
warrants to Purchaser:

6] The Parent Company is a corporation duly incorporated, validly
existing and in good standing under the laws of the State of Delaware and has all requisite power
and authority to own and operate its properties and to conduct its business as now conducted.

(i)  The Parent Company has the requisite corporatc power and
authority to execute and deliver this Agreement and the other Transaction Documents to which it
is a party, to perform its obligations hereunder and thereunder, snd to consummate the
transactions contemplated hereby and thereby. The execution and delivery of this Agreement
and the other Transaction Documents 1o which it is a party, the performance by the Parent
Company of its obligations hereunder and thereunder, and the consummation of the transactions
contemplated hereby and thereby have been duly authorized by all requisite corporate action on
the part of the Parent Company, and no other corporate authorization or proceedings on the part
of the Parent Company are required therefor. This Agreement and each other Transaction
Document to which the Parent Company is a party has been duly executed and delivered by the
Parent Company and, assuming the due authorization, execution and delivery of this Agreement
by the Purchaser and the other parties thereto (as applicable), each constitutes a legal, valid and
binding obligation of the Parent Company, enforceable against the Parent Company in
accordance with its terms, except for the Equitable Exceptions.

(i)  Except as set forth in Section 11.17(c) of the Company Disclosure
Schedule, neither the execution, delivery or performance by the Parent Company of this
Agreement or any of the other Tramsaction Documents fo which it is a party, nor the
consurmmation of any of the transactions contemplated bereby or thereby, will: (i) violate,
conflict with, breach or constitute a default under (in each case, with or without the giving of
notice, the lapse of time or both) any of the provisions of: (A) any of the Organizational
Documents of the Parent Company; (B) any material Contract to which the Parent Company isa -’
party; or (C) any Law applicable to the Parent Company or any of its properties or assets, or (i)
give any Governmental Entity or Judicial Authority the right to challenge any of the Transactions
under any applicable Law. Except as fisted in Section 11.17(c) of the Company Disclosure
Schedule, no consent of any other Person (including the lenders under the Credit Agreement), no
notice to any other party under any Contract that is material to the Parent Company (including
the Credit Agreement, the required consent of the requisite lenders thereunder have been
obtained and provided to the Purchaser prior to the date hereof) and no notice to, filing or
registration with, or authorization, consent or approval of, any Governmental Entity or Judicial
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Authority is required to be made or obtained by the Parent Company in connection with the
execution and delivery by the Parent Company of this Agreement or any of the other Transaction
Documents to which it is a party or the consummation of the transactions contemplated hereby

and thereby.

[remainder of page intentionally left blank; signature page(s) follow]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date
first written above.

THE SELLER:

CONVERSENT COMMUNICATIONS, INC,

By:

Name:
Title:

THE PURCHASER:

NTELOS INC.

Name: Michael B. Mcn@ymai(er
Title: EVP & CFO

THE PARENT COMPANY

ONE COMMUNICATIONS CORP.
(salely with respect to Sections 6.15 and 11.17)

By:

Name:
Titie:

1952313v20



IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date
first written above.

THE SELLER:

CONVERSENT COMMUNICATIONS, INC.

Name: Raymond B. Ostroski
Title: Executive Vice President and
General Counsel

THE PURCHASER:

e e =  itmt ei

NTELOS INC.

By:

Name:
Title:

THE PARENT COMPANY

ONE COMMUNICATIONS CORP.
(solely with respect 0 Sections 6.15 and 11.17)

Name: Raymond B. Ostroski
Title: Executive Vice President and
General Counsel




