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Andre P. Overton								     C-2008-2060168

	    v.

National Fuel Gas Distribution Corporation	
			

OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision of Special Agent David A. Alexander, issued February 9, 2010, in the above-captioned proceeding.  The Initial Decision sustained the Complaint of Andre P. Overton.  No Exceptions were filed.  However, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), we have exercised our right to review the decision.  For the reasons set forth below, we shall modify the Initial Decision.

History of the Proceeding

On August 27, 2008, Andre P. Overton (Complainant) filed a Formal Complaint against National Fuel Gas Distribution Corporation (National Fuel) which alleged an inability to pay his natural gas utility bill.  As relief, he requested a new payment arrangement.  On September 17, 2008, National Fuel filed an Answer denying the material allegations of the Complaint.

On November 24, 2008, a Telephonic Hearing Notice was issued and advised the parties that an initial telephonic hearing was scheduled for Tuesday, January 13, 2009.

On December 1, 2008, the presiding Officer issued a Prehearing Order advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.

In accordance with the provisions of the Prehearing Order, by cover letter dated January 5, 2009, National Fuel submitted three copies of seven exhibits for possible use at the Initial Telephone Hearing.  The Initial Telephone Hearing convened as scheduled.  Complainant appeared pro se and testified on his own behalf.  National Fuel was represented by counsel, who presented one witness, and submitted six exhibits, which were admitted into the record.  The record closed at the conclusion of the hearing.[footnoteRef:1] [1: 		A tape recording of the hearing was made because a court reporter was not present.] 


Discussion

In his Formal Complaint, the Complainant alleged an inability to pay his monthly natural gas bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

The ALJ made eighteen Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (Act), became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:

(d)	Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).

Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403

The term “payment agreement” includes both utility agreements and Commission agreements.  Chapter 14 Implementation Order, Docket No. M‑00041802F0002, Order entered March 4, 2005 at p. 5.

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403.  

“Household Income” is defined in Section 1403 as 

“The combined gross income of all adults in a residential household who benefit from the public utility service.”

66 Pa. C.S. § 1403.  [emphasis added]

A significant change in circumstance is defined in Section 1403 as follows:

[bookmark: I6D7CC560B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C082B14B11DD9136C23DCD5ABEA3]“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

[bookmark: SP;f1c50000821b0](1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income. 

[bookmark: I6D7D3A90B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C083B14B11DD9136C23DCD5ABEA3][bookmark: SP;58730000872b1](2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 

[bookmark: I6D7DAFC0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C084B14B11DD9136C23DCD5ABEA3][bookmark: SP;d08f0000f5f67](3) Loss of the customer’s residence. 

[bookmark: I6D7E24F0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C085B14B11DD9136C23DCD5ABEA3][bookmark: SP;0bd500007a412](4) Increase in the customer’s number of dependents in the household. 

66 Pa. C.S. § 1403.

Section 1405(b) of the Public Utility Code regarding payment arrangement reads in pertinent part:

[bookmark: I6D4B2E10B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C2B14B11DDA4CCC9E3BD839BF9](b) Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

[bookmark: SP;3fed000053a85][bookmark: I6D4BCA50B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C3B14B11DDA4CCC9E3BD839BF9](1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

66 Pa. C.S. § 1405(b).

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

Mr. Overton has previously received one Commission-issued payment arrangement.  According to Commission records at BCS Case No. 2225970, on May 8, 2007, a payment arrangement, which had been established for the Complainant, required that he pay a regular budget amount of $234.00 per month, plus $111.00 toward his arrearage, for a total payment of $345.00 per month.  The Complainant did not honor that payment arrangement.

In addition, it should be noted that from the time Complainant filed the Formal Complaint to the hearing date, his household income had both decreased and increased, and the number of dependents living at the service address had increased. The Complainant averred that when the Complaint was filed he was working approximately forty hours per week (eight hours a day, five days a week) and received an hourly wage of $12.12 per hour, or $25,210 per year (40 hours x $12.12 = $484.80 per week; $484.80 x 52 weeks per year = $25,210 in annual gross household income or $2,100.83 in gross income per month).  Since that time, his hours at his place of employment have decreased from forty hours per week to twenty-four hours per week (eight hours a day, three days a week) with no change in his $12.12 hourly rate of pay.  In light of the decrease in hours worked per week, the Complainant’s gross annual household income decreased from $25,210 to $15,125.76 (24 hours x $12.12 = $290.88 per week; $290.88 x 52 weeks per year = $15,125.76 in gross annual household income or $1,260.48 in gross income per month).  This represents a 40% decrease in the Complainant’s gross income.  The Complainant testified that he does not receive any additional financial assistance, i.e., no food stamps, no Social Security benefits, and no unemployment benefits.  If the inquiry ended there, Mr. Overton would be eligible for a new payment arrangement, pursuant to Section 1405(d) of the Code as his household income has decreased 40%.

However, in this instance, the inquiry does not end there.  Mr. Overton testified that since filing his Complaint, he has recently married and as a result, the household income has increased, as well as the number individuals living at the service address.  In addition, his wife receives $326 per month in food stamps and approximately $178 every two weeks in unemployment benefits for a total monthly income of $682 ($326 + $178 x2).  Her minor son receives approximately $606 per month in Social Security benefits, which is not considered as household income pursuant to 66 Pa. C.S. § 1403.[footnoteRef:2]  Given the Complainant’s gross monthly income of approximately $1,260.48 and his wife’s monthly income of $682, the Complainant’s revised household monthly income has actually decreased from $2,100 per month to approximately $1,942.48 ($1,260.48 + $682) per month, or $23,309.76 annually.  That monthly amount is below the Federal Poverty Level for a family of seven.[footnoteRef:3] [2: 		In calculating the household monthly income in the Initial Decision, we note that the Special Agent inadvertently included the Complainant’s minor son’s $606 per month Social Security benefit.  However, pursuant to the definitions in Section 1403 of the Code, 66 Pa. Code § 1403, “Household Income” subsumes only that of the adult occupants at a service address.  Accordingly, we will modify the Special Agent’s Initial Decision consistent with this Opinion and Order.  We also note that this modification will not impact the payment arrangement as the Complainant is already given the maximum payback period allowed by Chapter 14.]  [3: 		The U.S. Department of Health and Human Services reports the applicable levels of income on a size of household basis.  For 2008 and 2009 and a household size of seven, the poverty income levels are $32,000 ($2,667 per month) and $33,270 ($2,773 per month), respectively.  See http://aspe.hhs.gov/poverty/08poverty.shtml  ] 


In light of the fact that the Complainant’s monthly household income has decreased and remains below the Federal Poverty Level and that his household size has increased from four to seven,[footnoteRef:4] we find, as did the Special Agent,[footnoteRef:5] that these events are included within the definition of a significant change in circumstances as defined in Section 1403 of the Code.  Accordingly, we conclude that this Commission has the authority, pursuant to Sections 1403 and 1405(d) of the Code, 66 Pa. C.S. §§ 1403 and 1405(d), to establish a second payment arrangement for this Complainant. [4: 		See Initial Decision Finding of Fact No. 6 at 3.]  [5: 		See Initial Decision Conclusion of Law No. 6 at 9.] 


With an average gross monthly income of $1,942.48 for a seven- person household, the Complainant is a level 1 income customer pursuant to Section 1405(b)(1) of the Code, 66 Pa. C.S. § 1405(b)(1).[footnoteRef:6]  As such, beginning with the first bill following the date of entry of this Opinion and Order, the Complainant shall be required to pay his monthly budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on his account. [6: 		As noted, Section 1405(b)(1) of the Code provides a level 1 customer five years, or 60 months, to resolve an unpaid balance on an account subject to a payment arrangement.] 


Conclusion

In light of the foregoing discussion, we shall adopt the Special Agent’s Initial Decision, as modified by this Opinion and Order, and sustain the Complaint, thereby establishing a second payment arrangement for this Complainant; THEREFORE,

		IT IS ORDERED:

1.	That the Initial Decision of Special Agent David A. Alexander is modified consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Andre P. Overton against National Fuel Gas Distribution Corporation at Docket No. C-2008-2060168 is sustained.

3.	That Andre P. Overton shall make monthly payments consisting of the monthly budget amount plus one-sixtieth (1/60th) of the balance accrued on his account beginning with the first billing due date following the entry of a final Commission Order in this case.

4.	That as long as Andre P. Overton makes the payments directed in this order, National Fuel Gas Distribution Corporation shall not suspend or terminate his utility service except for valid safety or emergency reasons.

5.	That the record at Docket No. C-2008-2060168 be marked closed.


[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: August 18, 2010

ORDER ENTERED:  August 25, 2010
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