BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kathy Rossiter						:
							:			
	v.						: 		C-2009-2140532									:
PECO Energy Company				:					



INITIAL DECISION


Before
Eranda Vero
Special Agent


HISTORY OF THE PROCEEDING


On November 6, 2009, Kathy Rossiter (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (Respondent or PECO) alleging an inability to pay her gas and electric bills to PECO, and requesting a payment arrangement.  On December 3, 2009, Respondent filed an Answer denying the material allegations of the Complaint, and averring that Complainant’s balance is the result of high usage and chronic non-payment. 

By Hearing Notice dated March 16, 2010, the parties were notified that an Initial Hearing in this case was scheduled for April 15, 2010, at 1:30 p.m. in an available hearing room at the Philadelphia District Office.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon and that the parties should expect to be present in the hearing room until their case is called.  This case was assigned to me pursuant to 52 Pa. Code § 56.174. 

A Prehearing Order was issued on March 30, 2010, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.[footnoteRef:1]  The Prehearing Order also advised the parties of applicable procedural rules.  [1:  	Both the Hearing Notice and the Prehearing Order drew attention to the new address for the Commission’s Philadelphia District Office located at 801 Market Street.] 


The hearing convened as scheduled on April 15, 2010.  Kathy Rossiter appeared pro se and testified on behalf of the Complaint.  Tishekia Williams, Esq., represented the Respondent, which presented the testimony of Charles Thomas, a regulatory assessor for Respondent assigned to review customer complaints.  Respondent also sponsored five exhibits, all of which were admitted into evidence.  The hearing transcript consists of forty-eight (48) pages.  The record closed on April 27, 2010.

FINDINGS OF FACT

1.	Complainant is Kathy Rossiter, who resides at 55 East Stratford, Lansdowne, PA 19050 (Service Address).  

2.	Respondent is PECO Energy Company.  

3.	Complainant has lived at the Service Address for the last 50 years.  Tr. 16

4.	The Service Address consists of a six bedroom, three-bathroom house.   Tr. 17.

5.	There are five people living at the Service Address at the moment: Complainant, Complainant’s father, William S. Peters, Khalil Sumler and a 14-year old girl of whom Complainant is the legal custodian.  Tr. 11.

6.	William S. Peters and Khalil Sumler are not Complainant’s tenants and she is not their landlady.  Complainant testified that Messrs. Peters and Sumler are her friends.  Tr. 11 and 12.

7.	William S. Peters is a full-time student and receives no type of income.  Tr. 11 and 14.

8.	Complainant receives $318.00 per week in unemployment benefits. Tr. 10.

9.	Complainant’s father receives $834.00 a month from Social Security and $195.00 a month in food stamps.  Tr. 14 and 15. 

10.	Khalil Sumler’s income is $1,095.00 a month from his employment.  Complainant testified that he contributes $125.00 every two weeks towards Complainant’s living expenses.  Tr. 13.
		
11.	William Rossiter was the ratepayer of record for the Service Address until June of 1995.  Tr. 22.

12.	From September of 1995 to April of 2005, service was in the name if Evelyn Rossiter, Complainant’s aunt.  When that service was discontinued, there was a final bill balance of $6,948.65 that remains unpaid.  Tr. 22.

13.	Service was established on April 7, 2005 in the name of Mildred Rossiter, another of Complainant’s aunts.  That service was discontinued on December 16, 2005, with an unpaid bill balance of $2,623.30.  Tr. 22.
		
14.	Service was then in the name of Barbara Rossiter, another of Complainant’s aunts.  The service remained in Barbara Rossiter’s name from December 21, 2005 until February 5, 2007.  The unpaid final balance in that account was $2,699.57.  Tr. 23.

15.	On February 5, 2007, the current account was established under the name of Tommi Smallwood, Complainant’s cousin.  Tr. 23.
		
16.	On July 20, 2009, Complainant accepted responsibility for that full account balance.  Tr. 23.

17.	On August 31, 2009, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 002586230, alleging her inability to pay her electric and gas bills to Respondent and requesting a payment arrangement.  PECO Exhibit 5.

18.	On September 4, 2009, BCS concluded that Complainant was a level 2 income customer with a household of four, and established a payment arrangement requesting Complainant to pay a special budget amount of $1,001.00 per month, consisting of the regular budget amount of $437.00, plus $564.00 a month towards arrearages.  PECO Exhibit 5.  

19.	In September and October of 2009, Complainant attempted to complete an application for enrollment in PECO’s Customer Assistance Program (CAP).  PECO Exhibits 3 and 4.

20.	Complainant does not qualify for enrollment in Respondent’s CAP program due to her household income.  Tr. 40.

21.	On November 6, 2009, Complainant filed a Formal Complaint with the Commission alleging an inability to pay her electric and gas bills to PECO, and requesting a payment arrangement.  

22.	Complainant’s account balance with PECO is $14,947.75.  Tr. 18, PECO Exhibit 1. 
		
DISCUSSION

In her Formal Complaint, Complainant alleged an inability to pay her utility bills to PECO, and requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

To satisfy this burden, a Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(b)	LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.[footnoteRef:2]
 [2:  	For the year 2010, the federal poverty level for a household of five is at $25,790.00 of gross annual income.] 

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*	*	*

(d)	NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405 (b) and (d).  

Ms. Rossiter has already received one Commission-issued payment arrangement, BCS Case No. 002586230.  On September 4, 2009, BCS concluded that Complainant was a level 2 income customer with a household of four, and established a payment arrangement requesting Complainant to pay a special budget amount of $1,001.00 per month, consisting of the regular budget amount of $437.00, plus $564.00 a month towards arrearages.  PECO Exhibit 5.

As stated above, while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).

“Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” (Emphasis added) 

66 Pa. C.S. § 1403 (Definition of “Household Income”).

During the hearing, Ms. Rossiter testified to a slight decrease in her father’s income, from $848.00 per month to $834.00 per month in social security benefits.[footnoteRef:3]  She also testified that her household[footnoteRef:4] is comprised of five people, instead of the four she had reported to BCS in August of 2009.  Complainant’s household consists of Complainant, Complainant’s father, William S. Peters, Khalil Sumler and a 14-year old girl[footnoteRef:5] who is in Complainant’s legal and physical custody.  Complainant testified that Mr. Sumler’s income, which was not reported to either the BCS or the Respondent in her original CAP application, is $1,095.00 a month.  With a monthly gross income of $3,608.00[footnoteRef:6] for a five-person household, Ms. Rossiter remains a level 2 income customer falling between 150% and 200% of the federal poverty level.  However, the addition of Mr. Sumler’s income to the reported household income represents an increase, rather than the 10% decrease required by 66 Pa. C.S. § 1403. [3:  	Complainant testified that she had erroneously reported the higher income to BCS in BCS Case No. 002586230, and to the Respondent in her Customer Assistance Program (CAP) application form.
]  [4:  	“Household” – n, 1. A family living together. 2. A group of people who dwell under the same roof.  Blacks’ Law Dictionary, 756 (8th ed. 2004).  
“Household” - those who dwell under the same roof and compose a family; also: a social unit composed of those living together in the same dwelling. http://www.merriam-webster.com/dictionary/household.]  [5:  	The 14-year old girl in Ms. Rossiter’s custody receives $200.00 a month from the Pennsylvania Department of Public Welfare.  Tr. 12.  For Commission’s treatment of public assistance funds for minors, see Andre Overton v. National Fuel Gas, Docket No. C-2008-2060168 (Motion of Commissioner Gardner) (No Final Order entered as of the day of this Initial Decision).
]  [6:  	Kathy Rossiter’s income is $17,808.00/year ($318.00/week  x 52 weeks/year); her father’s income is $12,348.00/year (($834.00/month +$195.00/month) x 12 months/year); Kahlil Sumler’s income is $13,140.00/year ($1,095.00/month x 12 months/year).  Based on this information, the annual gross income of Kathy Rossiter’s household is $43,296.00, or $3,608.00 per month.] 


For the reasons stated above, I conclude that Complainant has failed to carry her burden of proving that she has experienced “a change in income” as the term is defined in 66 Pa. C.S. § 1403.  She has failed to carry her burden of showing that she is entitled to a second Commission-issued payment arrangement.  Ms. Rossiter’s Complaint against PECO will be dismissed with prejudice.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2.	As the Complainant, Kathy Rossiter had the burden of proof.  66 Pa. C.S. § 332(a).

3.	 The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code.

4.	Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement, if a customer has defaulted on a previous payment arrangement.  See 66 Pa. C.S. § 1405 (d).

ORDER


THEREFORE,

IT IS ORDERED: 

1.	That the Formal Complaint filed by Kathy Rossiter against PECO Energy Company at Docket No. C-2009-2140532 is dismissed in its entirety, with prejudice.

2.	That the record at Docket No. C-2009-2140532 is marked closed.


	Date:
	August 20, 2010
	
	

	
	
	
	Eranda Vero

	
	
	
	Special Agent
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