BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Third Avenue Realty Limited Partners		:
								:
	v.	:	C-2010-2167286
		:
Pennsylvania-American Water Company		:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


On March 26, 2010, Third Avenue Realty Limited Partners (Third Avenue or Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (Pennsylvania-American or Respondent) alleging that there are incorrect charges on its water bill, and that it had received a notice that its water service is being terminated.[footnoteRef:1]  More specifically, Complainant alleges that it owns a seven-unit apartment building at 110-112 North Third Avenue, Coatesville, Pennsylvania 19320 (the Premises) where it receives service from Respondent.  Complainant avers that the Premises do not have a lawn and that there are no dishwashers or clothes washer in any of the units.  Third Avenue states that for several months its bills ran from $700-$900 and also had several large spikes.  Complainant maintains that, after Respondent replaced the water meter in October of 2009; its bills are now running at an amount of $250-$300 per month.  As relief, Complainant requests “a hearing in order to have all the bills starting at 2003 recalculated to the  [1:  	In its answer to Respondent’s New Matter, Complainant admitted that it receives both water and wastewater services from Pennsylvania-American and that the amounts in dispute represent charges for both services.  Answer to New Matter ¶¶ 3, 4(B).] 



correct $250 level and … an order for attorney fees.” Complaint Attachment.  In addition, Complainant requests: “(1) Significant Reduction in Charges due to billing errors; (2) Installment Plan on remaining balance.” Complaint ¶ 5. 

On April 20, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  Respondent alleges that it provides both water and wastewater service to Complainant’s apartment building.  It further alleges that in October of 2008, Complainant filed a formal complaint against Respondent at Docket No. C-2008-2072920 alleging high water and wastewater bills.  In October of 2009, Respondent pulled Complainant’s water meter at the Premises for testing and the results indicated 97% accuracy for low flow and 101% accuracy for high flow.  Respondent maintains that these levels of accuracy are well within the Pennsylvania Public Utility Commission’s guidelines at 52 Pa. Code § 65.8(a).  Respondent admits that on or about March 12, 2010, the Company mailed Complainant a certified 37-day landlord nonpayment termination notice, requiring Complainant to pay $5,275.11 prior to April 19, 2010 to avoid shutoff.  According to Respondent, Complainant has not made any payments on its water or wastewater bills for the Premises since October 23, 2007, a period of thirty (30) months, and as of March 22, 2010 had an outstanding balance of $23,712.27 for water and wastewater services combined.  

Also on April 20, 2010, the Respondent filed Preliminary Objections seeking to dismiss the Complaint on three separate grounds: (1) legal insufficiency of the Complaint as it relates to termination of services for nonpayment of $7,500.00 in undisputed charges; (2) lack of Commission jurisdiction or power to award attorney fees; and (3) legal insufficiency of the Complaint, again as it relates to attorney fees.

On April 26 and May 6, 2010, Complainant filed answers to Respondent’s Preliminary Objections and New Matter, respectively.  The Respondent’s Preliminary Objections are now ready for ruling.


FINDINGS OF FACT

1.	Complainant is Third Avenue Realty Limited Partners, whose current mailing address is 111 Greenbriar Drive, West Chester, PA 19382.  The present Complaint concerns a seven-unit apartment building owned by Complainant at 110-112 North Third Avenue, Coatesville, PA 19320.

2.	Respondent is Pennsylvania-American Water Company.

3.	In October 2008, Complainant filed a formal Complaint against the Respondent at Docket No. C-2008-2072920 concerning the same apartment building at 110-112 North Third Avenue.  

4.	In the 2008 Complaint, Complainant alleged that there were excessive charges on its water and wastewater bills.  

5.	Complainant’s challenge to its water and wastewater bills is being fully litigated in the 2008 Complaint proceedings at Docket No. C-2008-2072920.[footnoteRef:2] [2:  	An evidentiary hearing was held on the 2008 Complaint, Docket No. C-2008-2072920, in October of 2009, in front of Administrative Law Judge Charles E. Rainey, Jr.  A decision is still pending in that matter.  The last document to be entered on the record of Third Avenue Realty Limited Partners v. Pennsylvania-American Water Company, Docket No. C-2008-2072920, was Third Avenue’s response to Pennsylvania-American’s Reply Brief on May 11, 2010.] 


6.	In October of 2009, Respondent pulled Complainant’s water meter at the Premises for testing.

7.	On or about March 12, 2010, Respondent mailed Complainant a certified 37-day landlord nonpayment termination notice, requiring Complainant to pay $5,275.11 prior to April 19, 2010 to avoid shutoff.  



8.	On March 26, 2010, Third Avenue filed the present formal Complaint with the Commission against Pennsylvania-American alleging that there are incorrect charges on its water and wastewater bills, and that it had received a notice that its water and wastewater services are being terminated.  Complaint ¶ 4(B).  More specifically, Third Avenue states that for several months its bills ran from $700-$900 and also had several large spikes.  Complainant maintains that, after Respondent replaced the water meter in October of 2009, its bills are now running at an amount of $250-$300 per month.  

9.	As relief, Complainant requests “a hearing in order to have all the bills starting at 2003 recalculated to the correct $250 level and … an order for attorney fees.” Complaint Attachment.  In addition, Complainant requests: “(1) Significant Reduction in Charges due to billing errors; (2) Installment Plan on remaining balance.” Complaint ¶ 5. 

10.	On April 20, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  According to Respondent, Complainant has not made any payments on its water or wastewater bills for the Premises since October 23, 2007, a period of thirty (30) months, and as of March 22, 2010 had an outstanding balance of $23,712.27 for water and wastewater services combined.  

11.	On April 20, 2010, the Respondent filed Preliminary Objections seeking to dismiss the Complaint on three separate grounds: (1) legal insufficiency of the Complaint as it relates to termination of services for nonpayment of $7,500.00 in undisputed charges; (2) lack of Commission jurisdiction or power to award attorney fees; and (3) legal insufficiency of the Complaint, again as it relates to attorney fees.

12.	On April 26 and May 6, 2010, Complainant filed answers to Respondent’s Preliminary Objections and New Matter, respectively.  



DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  

The grounds for preliminary objections are limited to those listed in Chapter 5, section 5.101 of the Commission’s Rules of Administrative Practice.  Those grounds are:



(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

The present Complaint is the second complaint that Third Avenue has filed against Pennsylvania-American Water Company concerning the apartment building located at 110-112 North Third Avenue, Coatesville, PA 19320.  The first Complaint was filed in October of 2008, at Docket No. C-2008-2072920, where Complainant alleged that its water and wastewater bills were excessive.[footnoteRef:3]  In particular, Complainant alleged that “[It] was shocked to receive a $17,846.02 water bill which consists of one month bill of approximately $1,200.  Normally, the water bills (sic) runs about $700 a month.  This bill is excessive given comparisons.” 2008 Complaint Attachment.  As relief, Complainant requested: “(1) Significant Reduction in Charges due to billing errors; (2) Installment Plan on remaining balance.” 2008 Complaint ¶ 5. Complainant’s challenge to its water and wastewater bills is being fully litigated in the 2008 Complaint proceedings at Docket No. C-2008-2072920.  An evidentiary hearing was held on the 2008 Complaint, Docket No. C-2008-2072920, in October of 2009, in front of Administrative Law Judge Charles E. Rainey, Jr.  A decision is still pending in that matter. [3:  	I note that the Commission’s Rules of Administrative Practice and Procedure presently provide for the incorporation of records from other proceedings and the official and judicial notice of facts. 52 Pa. Code § 5.407, 5.408; see also Pennsylvania Public Utility Commission, et al v. Newtown Artesian Water Company, Docket No. R‑00943157 (Final Order entered June 26, 1995) 1995 Pa. PUC LEXIS 68 (Pa. PUC 1995).  In the present case, I take judicial notice of the statements included in the 2008 Complaint.] 




On March 26, 2010, Third Avenue filed the present Complaint alleging that there are incorrect charges on its water and wastewater bills, and that it had received a notice that its water and wastewater services are being terminated.  Complaint ¶ 4(B).  More specifically, Third Avenue states that for several months its bills ran from $700-$900 and also had several large spikes.  Complainant maintains that, after Respondent replaced the water meter in October of 2009, its bills are now running at an amount of $250-$300 per month.  As relief, Complainant requests “a hearing in order to have all the bills starting at 2003 recalculated to the correct $250 level and … an order for attorney fees.” Complaint Attachment.  In addition, Complainant requests: “(1) Significant Reduction in Charges due to billing errors; (2) Installment Plan on remaining balance.” Complaint ¶ 5. 

On April 20, 2010, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  Respondent admits that on or about March 12, 2010, the Company mailed Complainant a certified 37-day landlord nonpayment termination notice, requiring Complainant to pay $5,275.11 prior to April 19, 2010 to avoid shutoff.  According to Respondent, Complainant has not made any payments on its water or wastewater bills for the Premises since October 23, 2007, a period of thirty (30) months and as of March 22, 2010 had an outstanding balance of $23,712.27 for water and wastewater services combined.  

In addition, Respondent filed Preliminary Objections seeking to dismiss the Complaint for: (1) legal insufficiency of the Complaint as it relates to termination of services for nonpayment of $7,500.00 in undisputed charges; (2) lack of Commission jurisdiction or power to award attorney fees; and (3) legal insufficiency of the Complaint, again as it relates to attorney fees.



First, I would like to address Respondent’s two Preliminary Objections[footnoteRef:4] regarding Complainant’s request for attorney fees.  It is well established in the courts of this Commonwealth that legal fees are not generally recoverable except where permitted by statute or other recognized exception to this general rule. Corace v. Balint, 418 Pa. 262, 271 (1965); Becker v. Borough of Schuylkill Haven, 200 Pa. Super. 305, 312 (1963); 11 Pa. Law Encyclopedia Damages § 33 (1970).  Nothing in the Commission’s statutes, regulations or orders gives the Commission the power to grant attorney fees in the factual setting of the present Complaint.  See Capitol Bus Company v. Leonard M. Smith, Docket No. 20830, (Final Order entered September 23, 1975) 1975 Pa. PUC LEXIS 24; 49 Pa. PUC 428; see also Pennsylvania Public Utility Commission v. Duquesne Light Company, 61 Pa. P.U.C. 495 (1986); Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corporation, 63 Pa. P.U.C. 68, 71 (1987) (The Commission does not have jurisdiction to award attorney fees and costs); Edward Dugas  v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50, June 10, 2004, (The Commission was not empowered to award damages, attorney fees or costs);  [4:  	Care must be taken to avoid confusing power with jurisdiction.  The difference was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm’n Of the City Of Reading, 739 A.2d 121, 124 (Pa. 1999):

Jurisdiction and power are not interchangeable although judges and lawyers often confuse them - Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs. Power, on the other hand, means the ability of a decision-making body to order or effect a certain result. Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa. Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).

See also, In Re: Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone Co. of PA v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947). The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices, but it lacks authority or power to award monetary damages.  The Commission’s lack of authority to award attorney fees is not one of the grounds for granting preliminary objections.  Therefore, the correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa.1970).  ] 



James H. Joseph v. The Bell Telephone Company of Pennsylvania, Docket No. C-00924568, 1993 Pa. PUC LEXIS 55 (The Commission is without authority to award attorney fees).  Consequently, the portion of the present Complaint requesting attorney fees is stricken.  

Next, I will address Respondent’s Preliminary Objection seeking to dismiss the Complaint for legal insufficiency as it relates to termination of services for nonpayment of $7,500.00 in undisputed charges.  In its response to Pennsylvania-American’s New Matter, Complainant argues that all its water and wastewater bills, since the inception of the account in 2003, are incorrect and there are no undisputed charges.  Complainant repeats its request for relief in the form of a revision of all its bills, from 2003 to the present, “to reflect a $250.00 charge per monthly billing cycle.” 

In its response to Pennsylvania-American’s Preliminary Objection claiming insufficiency of the Complaint as it relates to termination of services for nonpayment of $7,500.00 in undisputed charges, Complainant pursues the same line of argument.  Third Avenue argues that “since Complainant disputes all bill from inception of the account in 2003, no undisputed portion of a bill exists. … Complainant is expecting a refund once all bills are recalculated at an average of $250.00 per month.”

Section 1523 of the Pennsylvania Public Utility Code states in pertinent part:

If within seven days of delivery or mailing of the notice to the landlord issued pursuant to this section the landlord ratepayer files a complaint with the commission disputing the right of the utility to terminate service, the notice shall not be rendered until the complaint has been adjudicated by the commission, but the landlord ratepayer shall continue to pay the undisputed portion of current bills when due pending the final decision of the complaint.

66 Pa. C.S. § 1523(a) (3) (Emphasis added).  

	The language of the statute places a clear duty upon Third Avenue, as the landlord of the Premises, to continue paying any and all undisputed portion of the current bills in a timely fashion while the 2008 Complaint is pending with the Commission.
Complainant cannot both dispute the entire amount charged by the Respondent from 2003 to the present, and simultaneously request that its water and wastewater bills for the same period be recalculated to reflect an average of $250.00 in monthly charges.  Despite any statements to the contrary, Complainant’s allegations in its present Complaint that after Respondent replaced the water meter in October of 2009, its bills are now running at an amount of $250-$300 per month, along with its request for relief in the form of a revision of all its bills, from 2003 to the present, to reflect a $250.00 charge per monthly billing cycle, lead to one logical conclusion: Complainant believes the average amount of $250.00 to reflect the correct and undisputed charges for its water and wastewater services.  

Despite being apparently satisfied with the recent readings from the new meter installed by Respondent in October of 2009, Complainant has made no payments to Respondent from October of 2009 to March 26, 2010 when it filed the present Complaint.  Instead, Third Avenue states that it “is expecting a refund once all bills are recalculated at an average of $250.00 per month.”  The wording of the present Complaint should not be used to allow the Complainant to shirk its statutory duty of paying the undisputed portion of current bills when due pending the final decision of the 2008 Complaint.

Complainant’s position is similar to that of LTV Steel Company, Inc. (LTV) in LTV Steel Company, Inc. v. Duquesne Light Company, (LTV Steel Company), Docket Nos. C‑850288; C-850289 (Final Order entered January 23, 1986); 1986 Pa. PUC LEXIS 148; 61 Pa. PUC 21.  In LTV Steel Company, LTV withheld payment for current undisputed portions of its bills until it underpaid an amount equal to the disputed dollar amount.  ALJ Meehan characterized LTV's actions as a means of implementing a self-help mechanism to recover those amounts which it alleged it has been overcharged, and for which LTV had requested the Commission to order refunds.  ALJ Meehan properly pointed out that there is no statutory or regulatory provision, either explicit or implicit, conferring a right of a customer to refuse to pay bills for current service as a means of recovering past alleged overcharges.  Doing otherwise would mean that a customer has taken upon itself the role of adjudicator of its complaints. Withholding payment of the undisputed amount for current service on the basis of alleged past 


overcharges, would mean that Third Avenue, like LTV in LTV Steel Company, has determined the appropriateness of obtaining refunds, and the amounts thereof, in complete disregard of the formal proceedings still pending at Docket No. C-2008-2072920. 

The recourse of all ratepayers to recover past alleged overcharges is provided by Section 1312 of Public Utility Code, 66 Pa. C.S. § 1312.[footnoteRef:5]  Should it ultimately be determined in the proceeding at Docket No. C-2008-2072920 that Third Avenue is entitled to a refund; such amount will be ordered repaid, together with interest at the legal rate.   [5:  	Complainant must bear in mind that, by the clear terms of Section 1312 of the Public Utility Code, the Commission has the “power and authority” to order refunds only as to the excessive charges paid within four years preceding the filing of the complaint.  Section 1312 of the Public Utility Code, 66 Pa. C.S.A. §1312 provides in pertinent part:

If, in any proceeding, the commission shall determine that any rate received by a public utility. . . was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of such excessive payment. 

66 Pa. C.S.A. § 1312 (a).  ] 


Therefore, the portion of the present Complaint alleging improper termination of services is dismissed.  Third Avenue must pay Pennsylvania-American the undisputed charges for water and wastewater services from March of 2007 to the present.  If Complainant fails to make the required payment in a timely fashion, Respondent may resume termination of services on the Premises in accordance with the provisions of 66 Pa. C.S. §§ 1521-1533.  

With the issues of improper termination of service and attorney fees being dismissed, the only remaining issue raised in the present Complaint is Third Avenue’s claim of excessive billing.  Complainant alleges that in preparation of the hearing scheduled on the 2008 Complaint and after Complainant’s demand, Respondent replaced the water meter on the 
Premises in October of 2009.  Complainant avers that since the meter change its bills are running 


at an amount of $250-$300 per month.  Third Avenue requests that its bills from the inception of the account with Respondent be recalculated to reflect a $250.00 charge per monthly billing cycle.

I note that the 2008 Complaint is also in essence a high billing dispute between Complainant and Respondent concerning water and wastewater services to the Premises.  The 2008 Complaint challenges two high bills, issued in December 2006 and April 2007. Complainant explains the purpose of the present Complaint is to request a review of “all water and wastewater bills since the inception of the account in 2003, which differs from the scope of the 2008 Complaint.”  Answer to New Matter ¶ 15.  However, what Complainant is trying to do in the present Complaint is to enlarge the scope of the 2008 Complaint in view of new evidence that it perceives to have come to light after its water meter was changed in October of 2009.  

The Commission’s Rules of Administrative Practice and Procedure contain provisions for the reopening of a proceeding for the purpose of taking additional evidence.  In particular, Section 5.571 states:

§ 5.571. Reopening prior to a final decision 

(a)	At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence.

(b)	A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.

(c)	Within 10 days following the service of the petition, another party may file an answer thereto.

(d)	The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.



(1)	The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission.

(2)	The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission.

(e)	Subsections (a) -- (e) supersede 1 Pa. Code §§ 35.231 -- 35.233 (relating to reopening of record).


The Complaint should avail itself of this provision if it wishes to introduce new evidence into the record of the 2008 Complaint.

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d). A hearing is necessary only to resolve disputed questions of fact and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc., v. Pa. Pub. Util. Comm'n. 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm'n, 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Com., v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993). This case does not involve disputed questions of fact.  Because there is no genuine issue of material fact and Respondent is entitled to judgment as a matter of law, a hearing in this case is not necessary or in the public interest and would be a fruitless exercise.

For the reasons stated above, Pennsylvania-American’s Preliminary Objections will be granted.  Third Avenue’s present Complaint will be dismissed in its entirety with prejudice.  

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

2.	Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

3.	It is well established in the courts of this Commonwealth that legal fees are not generally recoverable except where permitted by statute or other recognized exception to 
this general rule. Corace v. Balint, 418 Pa. 262, 271 (1965); Becker v. Borough of Schuylkill Haven, 200 Pa. Super. 305, 312 (1963); 11 Pa. Law Encyclopedia Damages § 33 (1970).  

4.	Nothing in the Commission’s statutes, regulations or orders gives the Commission the power to grant attorney fees in the factual setting of the present Complaint.  Edward Dugas  v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50, June 10, 2004.

5.	Pursuant to 66 Pa. C.S. § 1523(a) (3), the landlord ratepayer shall continue to pay the undisputed portion of current bills, when due, pending the final decision of a formal complaint filed with the Commission.

6.	The recourse of all ratepayers to recover past alleged overcharges is provided by Section 1312 of Public Utility Code, 66 Pa. C.S. § 1312.

7.	The Commission’s Rules of Administrative Practice and Procedure contain provisions for the reopening of a proceeding for the purpose of taking additional evidence. 52 Pa. Code §§ 5.571, 5.572.  

	8.	The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).



ORDER

THEREFORE,

IT IS ORDERED: 

1.	That Pennsylvania-American Water Company’s Preliminary Objections seeking to dismiss the Complaint filed by Third Avenue Realty Limited Partners at Docket No. C-2010-2167286 are granted.

2.	That the Complaint filed by Third Avenue Realty Limited Partners, against Pennsylvania-American Water Company, at Docket No. C-2010-2167286 is dismissed.

3.	That the Secretary’s Bureau close the record in this case.


Dated:	August 16, 2010				____________________________________
							David A. Salapa
							Administrative Law Judge
2
