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RE: Petition of Duquesne Light Company to Contest the Finding of Non-Compliance
with the Alternative Energy Portfolio Standards Act and Modify the Alternative
Compliance Payment or, in the alternative, Declare a Force Majeure for Duquesne

Light Company for the 2008/2009 Alternative Energy Compliance Period - Docket
No. P-2010-2153577

Dear Secretary Chiavetta:

As directed by Ordering Paragraph No. 3 of the Inteim Order in the above-referenced
proceeding, enclosed please find copies of the following written testimony:

CEEP St. No. 1 - Direct Testimony of Wayne L. Williams, Ph.D

CEEP St. No. 2 — Direct Testimony of Dina M. Deana

OSBA St. No. 1 — Direct Testimony Brian Kalcic

Duquesne Light Company St. No. 1 — Direct Testimony of Anthony F. Pekny
Duquesne Light Company St. No. 2 — Direct Testimony Gary S. Page

Duquesne Light Company St. No. 1-R — Rebuttal Testimony of Anthony F. Pekny

A copy of the Interim Order is also enclosed.

ALLENTOWN HARRISBURG LANCASTER PHILADELPHIA PiTTSBURGH PRINCETON WAaSHINGTON, D.C.

A PENNSYLVANIA PROFESSIONAL CORPORATION

700991 vl


http://www.postschell.com
mailto:atubbs@postscheil.com

August 30, 2010
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Respectfully Submitted,

/

drew S. Tubbs
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Enclosures

cc:  Honorable Katrina L. Dunderdale (letter & certificate of service only)
Certificate of Service (letter & certificate of service only)
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Please state your full name and business address.
My name is Anthony F. Pekny. My business address 1s 411 Seventh

Avenue, Pittsburgh, Pennsylvania 15219.

By whom are you employed and in what capacity?
I am currently the Vice President for Energy Procurement for Duquesne Power,

which is an affiliate of Duquesne Light Company (Duquesne Light).

Please describe your professional and educational background.

I received a Bachelor of Science Degree in Accounting from Pennsylvania State
University in 1979 and a Masters in Business Administration from the University
of Pittsburgh in 1985, I was employed by Deloitte and Touche in 1979 and
perfonmed various audit functions for manufacturing and utility clients as a staff
accountant and senior accountant. I began my career at Duquesne Light
Company in 1982. Over the last 28 yeérs, I have held staff, supervisory and
managerial positions in Fossil Generation, Financial Systems, and Corporate
Budgeting. From 1998-2001, I was the Vice President, Treasurer and Controller
for Duquesne Enterprises, an unregulated affiliate of Duquesne Light Company.
From 2001-2003, 1 was the Manager of Corporate Development for Duquesne
Light Company. In 2003, | was appointed to my current position as Vice

President for Energy Procurement for Duguesne Power.
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Please briefly describe the subject matter of your ftestimony in this
proceeding.

First, 1 will address relationship between Duquesne Light Company, and
Duguesne Power, as well as the manner in which Duquesne Power acquires
generation and alternative energy credits on behalf of Duquesne Light. Second, [
will discuss the overall process of procuring alternative energy credits on behalf
of Duquesne Light. Finally, T will discuss ‘my reasons for believing Duquesne

Light should not be penalized in this proceeding

Are you sponsoring any exhibits to the filing?

Yes. | am sponsoring the following Exhibits:

AFP-1 AEPS Website — Qualified Generation Facilities Summary

AFP-2 Dissent of Vice Chairman Tyrone J. Christy, Evaluation of Proposals to
Select the Alternative Energy Credits Administrator, Public Meeting dated June 3,
2010

Please describe the other witnesses who will be festifying on behalf of
Duquesne Light Company.

Gary Page, Supervisor of Unregulated Services for Duquesic Power, will address
Duquesne Light's efforts to insure compliance with altermative energy
requirements and related topics. He will also discuss the reasons Duquesne

Power believed it was in compliance with the AEPS requirements for the

2008/2009 compliance period.
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Please describe your current responsibilities as the Vice President for Energy
Procurement for Duquesne Power.

As the Vice President for Energy Procurement for Duquesne Power, 1 am
1'c3po:15iiale for procuring energy and alternative energy credits for Duquesne
Light Company and Duquesne Light Energy. [ manage day-ahead and real-time
load for approximately 600,000 customers and oversee in excess of $250 million

in annual energy purchases.

Please describe Duquesne Power’s relationship with Duquesne Light
Company as it pertains fo this proceeding.

Dugquesne Power is a wholly owned subsidiary of Duquesne Light Holdings and is
an affiliate of Dugquesne Light Company. Duquesne Power is a wholesale energy
supplier with market based rate authority granted by the Federal Energy
Regulatory Commission (FERC). Duquesne Power relies upon competitive
wholesale market purchases in the PJM Interconnection LLC (PJM) Regional
Transmission Organization (RTO) to obtamn encrgy, capacity and ancillary
services for Duquesné Light Company’s applicable Provider of Last Resort

(POLR) service.

Duquesne Power provides procurement services to its affiliate, Duquesne Light
Company. Under the Stipulation entered into by the parties in the Default Service
Plan, or POLR IV, Docket No. P-00072247, and approved by the Pennsylvania
Public Uunlity Commission, Duquesne Light Company procures power for its

Residential and Small Commercial default service customers through a contract

3
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with its affiliate, Duquesne Power. A provision of the contract approved as part
of POLR IV required Duquesne Power to procure alternative energy credits
{AECs) on behalf of Duquesne Light.  Accordingly, Duquesne Power’s
relationship with Duquesne Light as it pertains to this proceceding invelves

Duquesne Power purchasing AECs for Duquesne Light.

How did you hecome illvolved with Duquesne Light Company’s compliance
with the AEPS Act?

As part of my duties in connection with acquiring wholesale power and AECs
through the procurement services provided by Duquesne Power, [ oversee the
department that (1) gathers the necessary information to purchase appropriate
AECs; (2) performs due diligence in acquiring the AECs; and (3) procures the

AECs for Duquesne Light.

What process does Duquesnc Power undertake to ensure compliance with the
AEPS Act?

Duquesne Power calculates the amount of AECs Duquesne Light needs to
comply for a given year by comparing the actual load served by the Duquesne
load serving entities and applying the appropriate renewable percentage for Tier 1,
Tier H, and solar credits needed for the given reporting period. Gary Page will

discuss the AEC procurement process in more detail as a part of his testimony.



10

11

12

14

15

16

17

18

19

20

21

22

23

What about the credits that are the subject matter of this proceeding — what
process did Duquesne Power undertake to emsure compliance for these
AECs?

On behalf of Duquesne Light, Duquesne Power procured 114,916 Tier | AEC for
the 2008/2009 compliance year obligations, of which 42,980 are from the
“Cadillac” facility Eocatcdzin Michigan. The Cadillac facility burns wood, in part,
to generate electricity. Duquesne Power conducted due diligence and found that
Cadillac possessed a certificate issued by the Commonwealth, qualifying it as a

Pennsylvania alternative cncrgy facility.

What is vour understanding of the process by which generating facilities
become “qualified” as an alternative energy system in Pennsylvania?

[ am advised the rules provide that generating facilities must complete and file an
application developed by the Commission and supporting attachments with the
alternative energy credit program administrator, the Department of Environmental
Protection and any other parties designated by the Comimission. The applications
are designed to elicit information relative to the generation facilities’ geographic
location, the facilities” source of generation and the facilities compliance with
environmental regulations. Specifically, the generation facility must demonstrate
that: (1) it is located in Pennsylvania or in a Regional Transmission Organization
that manages a portion of the electric transmission system in this Commonwealth;
(2} it generates electricity from or conserves electricity through a Tier [ or Tier I

alternative energy source; and (3) has verified compliance with applicable
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environmental regulations. Once all of the information is verified, the generating
facility receives a certificate as a qualified Pennsylvania alternative encrgy
system. The generating facility is then listed on the Commission’s AEPS registry

as a qualified facility.

What is your understanding of the information provided in the PJM GATS
and AEPS Registry?

The Pennsylvania Public Utility Commission determined that PIM’s Generator
Attribute Tracking System (GATS) would be used to record and track generation
of credits by generators as well as compliance by load serving entities. Upon the
purchase of an AEC, the seller deposits the AEC into Duquesne Light’s GATS
account. Before purchasing the AECs produced by the Cadillac plant, Duquesne
Power checked the GATS system and found that the Cadillac plant was a
registered facility and recorded their production in GATS. Duquesne also
examined the Commission’s AEPS Registry, too, as a double check. As
described above, the AEPS Registry is a Pennsylvania website that lists those
alternative energy systemns that have been deemed “qualified facilities” under the
AEPS Act. The AECs under question in this proceeding (Cadillac) were produced
by a registered facility in the PJM GATS and the facility was listed as a qualified
facility in Pennsylvania in the AEPS Registry. The credits were entered into the

PIM GATS system without any rejection or problems.
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Do you rely on the brokers to certify that the AECs are acceptable for AEPS
compliance?

No, we do not rely on the brokers. Other entitics (such as Clean Power Markets)
certify that the source qualifics as a qualified credit under the AEPS Act.
Duquesne Power made good faith efforts to ensurc that all AECs for the 2008-
2009 reporting period were Pennsylvania-certified by checking that all credits had
been certified by Pennsylvania and had a Pennsylvania ccftiﬁcgtion number.
When Duguesne Power buys, AECs from a broker, Dhqucﬁw Power only accepts
sources that have been certified with a Pennsylvania Certification number,
Duquesne Power alsé relied on the systems mentioned above, such as the PJM
GATS and the AEPS Registry. The Cadillac facility was listed on the AEPS site
as shown on my Exhibit 1 (AFP-1). Therefore, we felt the credits were both
certified and qualified and would certainly be acceptable for our compliance

purposes. Gary Page will discuss both systems in more detail in his testimony.

Why did Duquesne rely solely upon the PIM GATS system database and the
PA AEPS registry in perforuing its due diligence on the Cadillac Facility
credits? Weren’t there additional steps that should have been taken by
Duquesne to ensurc compliance?

The Commonwealth of Pennsylvania engaged PIM as the central repository to
gualify alternative energy resources and certify qualifying generation quantities.
In addition, as required by the AEPS Act, the Commission developed its AEPS

Registry of qualified facilities. It would be both inefficient and impractical for
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each load serving entity within the Commonwealth to have to research the
physical location of each potentially qualifying facility, visit the site, validate its
compliance with Tier I or Tier Il criteria, and in some way perform due diligence
on its generation velumes for the relevant compliance year. The Commonwealth
recognized the redundancy in such a construct and, instead, required that the
Commission develop the AEPS Registry and also contracted with PIM to perform
all of those due dili gence steps centrally so that each load serving entity could rely
upon the results of that diligence as reported in the GATS system. The process
should work well except we believe it is an oversight to omit from the visible data
base one pertinent piece of information - the qualifying RTQ. This is particularly
the case when the geographic location and operating RTO of qualified facilities is
provided to the Commission and its credit administrator as part of the application

process.

Why is information regarding the location of the generation important?

Under the AEPS Act, if AECs are purchased. outside of Pennsylvania, the law
requires the facility be located within the RTO that controls the transmission of
the EDC purchasing the AECs. This information is critically important because
therc are EDCs governed by the AEPS Act that are managed by neighboring
RTOs, PIM and the Midwest Interconnection System Operator (MISO).
Pennsylvania Power Company (Penn Power) is located in Pennsylvania {adjacent

to the Duquesne service territory) and is in MISO. Peun Power 1s the only
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company that would potentially be able to purchase AECs outside of
Pennsylvania, but within MISO.

You mentioned Penn Power as being the only EDC located in Pennsylvania
that would be able to purchase MISO credits — do you know how far away
the Cadillac facility is located from the PJM ferritory?

Yes, it is approximately 30 miles away from the PIM border. The PIM territory
spans over 900 miles (approximate mileage from Chicago, IHlinois to Rocky
Mount, North Cérolina). I find it irrational that Duquesne Light can purchase
AECs as far away as Chicago, lilinois or Rocky Mount, North Carolina, yet it
cannot purchase AECs produced only a few miles away from Duquesne Light’s
service territory in Ohio because the transmission owner belongs to a different
RTO. The rule creates an artificial boundary that excludes geographically closer

plants,

Was anyone able to see information pertaining to the RTO in cither of the
systems used?
Yes, apparently a limited number of Commission employees were able to see the
RTO where facihities are located. In Vice Chairman Christy’s dissent of June 3,
2010 in the Evaluation of Proposals to Select the Aliernative Energy Credits
Administrator, he relayed the following:
in addition to inaccurate information in the registry, CPM (Clean Power
Markets) has elected to keep some of the facility information in a
“regulator only read” section of the website. Only two Commission
employees, the Director of CEEP and one of his employees, have

passwords to access this section of the registry. In fact, the
Commissioners and their staffs were not informed of the creation of the

9
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“regulator only read” section of ‘the website in October 2008 until two
weeks ago, when the Commission sent follow-up data requests to CPM
during review of its contract proposal. At that time we learned that the
“regutator only read” section lists the RTO (PIM or MISO) where an
AEPS facility is located. CPM’s explanation of the unavailability of a
facility’s RTQ in the public registry is that CEEP had not asked them to
mnclude it.
The inability to view this RTO information of credits, at the time of our purchase
and filing, especially given the fact that the Cadillac credits were certified as
Pennsylvania qualified, created the problem for Duquesne. Since there are EDCs
in PIM and MISO, this information is vital in deciding which AECs to purchase,

and being able to view such information would have prevented the purchase of

the Cadillac credits in the first place.

Is there anything further you would like to discuss regarding Duquesne
Light’s compliance with the AEPS Act?

Yes. It is important to note that the Duquesne Light Company 2008/2009 AEPS
compliance period was the first full reporting period for Duquesne Light, which

was before the first full reporting period of many other Pennsylvania utilities.

Why was Duquesne Light one of the first EDCs subject to compliance with
the AEC requirements of the AEPS Act?

Duguesne Light’s rate caps ended for most customers in 2004, which in turn
started the clock for the cost-recovery period defined in the AEPS statute, so

Duquesne Light’s first full compliance period was for 2008/2009,

10
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How is being one of the first EDCs required to comply with the AEPS Act
relevant to this proceeding?

Being one of the first EDCs required to comply with the AEPS Act involved
unanticipated obstacles, such as timing and confusion surrounding the systems in
place that were rclicd upon to view, report and purchase credits.

I feel this fact is relevant to this proceeding because the system used to view and
procure credits not only had a few “kinks” to work out, but was relied on by
Duquesne in assessing credifs to use. The system’s “obvious problems” were
noted by Vice Chairman Christy in his Dissent of the Commission’s Selection for
an Alternative Energy Credits Administrator. Vice Chairman Christy states, “The
registry of facilities that have been qualified to sell AECs is the foundation of the
AEPS program, and is rclicd upon by EDCs and EGSs that are subject to the
AEPS requirements.” See Exhibit AFP-2. 1 rccommend that all pertinent
information needed to determine compliance with the AEPS Act be made
publically available to all in the AEPS Registry to help insure compliance. Gary

Page will discuss how these “obvious problems” affected Duquesne.

Please elaborate on the report filed by Duquesne evidencing compliance.

Duquesne successfully logged the credits into GATS in the end of August 2009,
Duguesne Light received an assessment on October 2, 2009, stating that
Duquesne Light and its affiliates met their obligations for the 2008/2009 AEPS
compliance period. See GSP-2. It is umportant to note that at the time of the

filing and at all times thereafter, Duquesne Power had an inventory of Tier |

11



10

11

12

14

15

16

17

19

20

21

22

AECs in excess of the 2008/2009 requirements and that if Duquesne Power had
been aware that these AEC were non-compliant, it could have easily substituted
other credits it had in its inventory and liquidated the Cadillac credits before they
expired. Two and a half months later, on December 23, 2009, Duquesne Light
received a second notice from CPM that Duquesne Light was not compliant for
the 2008/2009 AEPS compliance period.

Again, Duquesne is the first major EDC that is required to.comply with the AEPS
Act and therefore this is the first time that the Commission’s regulatory
framework for verifying compliance has been put to the test. 1t is apparent to me

that the system has some “kinks” that need to be ironed out.

Please explain.

First, as noted above, presently neither the Commission’s AEPS Registry nor
GATS provides information relative to limitations on the use of credits certified in
Pennsylvania due the geographic location of the facility. As this information is
readily known by the Commission and pertinent for compliance with the AEPS
Act, the information should be made publically available. Second, the
Commission’s current process for assessing EDC and EGS compliance with the
AEPS Act is not working as it should. Under the Commission’s regulations, the
program administrator was required to provide Duquesne with an inifial
assessment of its compliance with the AEPS Act. The first communication
received by Duquesne relative to that status of its compliance was on October 2,

2009. The Conumission’s regulations are set up to assess an EDC’s compliance
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with its obligations under the AEPS Act. Absent a process that ensurcs that such
a thorough review 1s completed, the statutorily provided “true-up” period, that
enables an EDC to respond to any identified deficiencics, was not provided.

Based wupon Duquesne’s experiences, Duquesne recommends that the
Commission evaluate the process by which the Commission verifies compliance

to ensure that the statutonly provided “true-up” period is available so that parties

have an opportunity to remedy any non-compliance with the AEPS Act within a

reasonable period of time after receiving notice from the Commission.
Duquesne is working diligently to comply with the all the AEPS requirements but
more work 1s necessary and will require that the Commission and its program

administrator to work together to improve the current framework.

Finally, Mr. Pekny, do you believe any penalty should be imposed on
Duquesne Light based on the facts presented here?

No, I do not. Duquesne Power acted in good faith to procure the appropriate
AECs for Duquesne Light Company. Duquesne realizes that the Pennsylvania
Commission staff and the credit administrator are starling a new program and
there will be problems encountered. There is no dispute that the credits from the
Cadillac facility are valid credits produced by a partial wood burning facility. The
only argumenti is that they were produced 30 miles from the PJM border in
Michigan rather than within PJM itself. In this particular instance, based on the
start-up status of the program, the problems encountered, including late notice to

Duquesne Light of non-compliance, and the obvious efforts made by Duquesne

13



Power to comply, the credits should be accepted as part of the 2008-2009
reporting period.  The credits are of a 2007 vintage and have expired, so they
cannot be reused by anyone. For those valid renewable credits that were actually
produced and certificd to be renewably produced to go totally unulilized based on

these circurnstances would be wasteful and unproductive,

Docs this complete your direct testimony?

Ycs.
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PENNSYLVANIJA PUBLIC UTILITY COMMISSION
Harrishurg, Pennsylvania 17105-3265

Eyaluation of Proposals to Selest the Public Meeting — June 3, 2010

Alfernative Energy Credits 2172351-BAS
Adminigtrator

DISSENT OF VICE CHAIRMAN TYRONE J. CHRISTY

"Today the Commission is selecting a contractor, Clean Power Markets, {CPM) to serve as
the Adiinistrator of the Commission’s Alterative Bnergy Credit (AEC) Program under the
Alternative Energy Portfolio Standards {ARPS) Act of 2004, The initial tetin of tho contract
exlends from July 1, 2010 through Decetnber 31, 2013, a period of 42 monthg, with an option for
two one-year exlensions through December 31, 2015, That is a long time. The cost of this
contract is anticipated to be over $2.7 million. 'That is a lot of money.

There are two reasons why [ am voting against ewarding this contract to CPM. Firsl is
CPM’s poor performance under the curcent contract, CPM has served as the ABC Administratos
since March 2007. In March 2007, UPM inhesited a registiy of approximalely 200 legacy™

facilities that previousty had been certified by PIM and subsequently by DEP during the frst two'

years of the AEPS program. The registry that CPM inhelted was inaceurate, with missiog and
erroneous information for many of the legacy faciliics. To date, the efforts of CPM to correct
the AEPS regisiry bave besn inadequate. As recently as-Awgust of 2009, the registry inoluded 23

plants Wotaling 1,580 MW using “bituminous coal” as their fuel sousce, Bituminous coal does
not qualify under the ABPS. The registry included 8 plants totaling af least 3,002 MW using
natural gas ss their fuel source, which also does not qualify under the ABPS, The size of two of
the natural gas plants was listed as “can’t be determined.” There were eight plants totaling 928.1
MW whose fuel sonrce was listed as “unknown” that had been gualificd and Hsted in the registry
as ABPS facilitics. There were two additional facilities totaling 297.8 MW whoss fuel source
was listed as partially unknown. A laudfill gas facility of 193.0 MW, which would dwurf the
size of tny known landfill gas project, was listed in-the registry. Al but one of the waste coal
facilities in the regis{ry wore Hated as bituminous co&l plan ts.

Despite the obvious problems with the acouracy of ABPS regisiry, CPM did not receive
tho box of vegistration forms for the legacy facilities from DEP until 2009, two yeary into the
current contraet, prosumably becavse CPM did not ask for it, Jusl last month, it Gually was
decided to send a questionnaire to the legacy facilities to update and correct the information in
the registry, CPM stated that 1t has not previousty sent & questionnnire to the legney facilities
because it docs not have sufficient contact jnformation for many of them. The claimed inability
10 contact some of the largost qualifying facilitles in the AHPS registry in over a three yenr
period {2007 through 2010} is inoxcnsable. The repistry of fuciities that have heen gunlified 1o
sell AECs is the foundation of the ATPS program, and is relled upon by EDDCs and EGSs that are
gubject to the AEPS requirements, Th my view, CPM should have made correction of the
registey uhe of 148 first priorities whon i assumed the role of the ABC Adwmivisiralor in 2007.

l.
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In addition.to inaceurats Information in the registry; CPM has:elected to keep.some of the.,

facility information in a “rogulator only rénd” seotion o the website, Only two Commission.
employees, the Director of CEEP and one of his employecs, have passwords to access this
geotion of the registry. In fact, the Commissioners and their staffs were not informed of the
creation of the “regnletor only read” seclion of the website in October 2008 until two weeks ago,
when the Commission sent follow-up data requests fo CPM during review of its contract
proposul.  Ad-lhat-thioe we leamned that the “regulator only read” section lists the RTO (PIM or~
MISO) where un AEPS facility is located. CPM's explanation of the unavailability of a facility's
RTO in the public regisiry is that CEEP had not asked them to include i, .

The second reason why { am opposed to awsiding n second contraot to CPM is one of
cost. We had several options avallablo to us other than awnarding andther contract lo CPM,
including bringing this work in-house. The work required to administer the AEPS requires
diligence and organizationsl skills, but it is oot overly eomplex, Two employees could have
porlonned the work at much less cosl than & private contractor, Assiming each employee’s
annual salacy and benefit package was $100,000, this work could be done at a cost to the
Commission of approximatcty $1.0 million for five years, or roughly 35% of the cost of the CPM
contract. As governmental agencies across thé country are forced to tighten their belts, I believe
that the Commission has missed s significant opportunity to reduce its own operations budget,
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